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Pretrial’s Money Problem

Perhaps the greatest obstacle to fair, equitable, and 
effective pretrial justice is, in a word, money. Financial 
release conditions—often called “money bond”—keep 
hundreds of thousands of people in jail and increase 
racial and economic disparities without improving 
community safety or court appearances.

What Are Financial Release 
Conditions?
A financial release condition is an amount of money 
that, if ordered by a judicial officer, can be forfeited if a 
person fails to appear in court. Financial conditions are 
often “secured,” meaning that if a person has money 
to post the full amount—or, in most jurisdictions, to pay 
a bail bond agent to post it for them—the person is 
released. If the person can’t afford to pay, they stay in 
jail. An unsecured condition means a person pledges to 
pay if they do not appear in court, but they do not post 
money upfront.

Money’s Dual Use
Financial conditions of release are meant to be just that: 
conditions of release. In practice, however, financial 
conditions are the primary means used to detain. 

When a judge releases a person pending the 
disposition of their case, they may require the person 

to abide by certain conditions. Standard release 
conditions include returning to court for all required 
hearings and remaining law-abiding. Any additional 
conditions—including financial conditions—must be the 
least restrictive to provide reasonable assurance, not 
certainty, that a person attends court hearings and does 
not commit a new offense.

Often, however, financial conditions operate not as a 
way to facilitate someone’s release, but rather to keep 
them in jail. Judges rarely order detention outright. (In 
many states, judges can detain only a narrowly defined 
group of people, such as those charged with capital 
offenses.) Rather, the vast majority of people in jail 
are there because they cannot afford a money bond. 
Sometimes, judges set a high financial amount knowing 
the person will not be able to pay; their intent is to 
detain the person. At other times, they set an amount 
that they think is affordable, but the person is unable 
to pay.  

Setting a high financial condition not only runs counter 
to the purpose of a release condition (facilitating release 
while promoting better outcomes) but it is ineffective 
as well. People who pose a risk to community safety 
often have the resources to pay, while those the court 
never intended to detain remain in jail because they 
cannot afford their bond. Alternatives to a money-based 
system can be found in the District of Columbia, Illinois, 
New Jersey, and New Mexico. Those jurisdictions use 
a rational legal framework where prosecutors may 
request a detention hearing, and judicial officers must 
make an intentional “in-or-out” decision. 
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Do Financial Conditions Work?
No.

Financial conditions do not improve 
community safety or court appearance
Multiple studies concluded that any kind of financial 
condition does not improve people’s law-abiding 
behavior or their return to court.1 

“The reliable, credible evidence in the 
record from other jurisdictions shows that 
release on secured financial conditions 
does not assure better rates of appearance 
or law-abiding conduct before trial 
compared to release on unsecured bonds or 
nonfinancial conditions of supervision.”2

Financial conditions often result in pretrial 
detention, which has negative impacts
Pretrial detention has documented negative effects: 
increased pressure to make a plea deal, greater 
likelihood of a guilty verdict, harsher sentences, 
higher rates of new arrest, and disruption or loss of 
housing, employment, and family support.3 When 
pretrial detention is arbitrarily determined by a person’s 

access to money rather than an intentional decision by 
the judge, large numbers of people who would have 
succeeded on pretrial release experience these impacts.

Financial conditions create racial and 
economic disparities in the criminal 
legal system
The disproportionate negative impact of financial 
conditions on people of color and people experiencing 
poverty is well documented. On average, Black and 
Latino people receive higher financial conditions than 
similarly situated white people4 and, as a result, are 
more likely to be detained.
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Several prominent national organizations have articulated 

standards for least restrictive, nonfinancial conditions of 

release:

•	 American Bar Association

•	 Conference of Chief Justices

•	 National Association of Pretrial Services Agencies

•	 National Institute of Corrections
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