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I. INTRODUCTION

Every decade, state and local governments redraw their
legislative districts to ensure equal representation as required by
U.S. Supreme Court precedent. When each district contains the
same population, each member of the community is afforded equal
representation. This undertaking, however, is vulnerable to any
flaws in the data on which redistricting relies.’ A longstanding flaw
in the Census counts incarcerated people as residents of the prison
location, even though almost all are barred from voting” and are
not legal residents of the surrounding community.” When district

t  Peter Wagner is Executive Director of the Massachusetts-based Prison
Policy Initiative. I offer my deepest appreciation to Prison Policy Initiative Legal
Director Aleks Kajstura and Policy Analyst Leah Sakala for their assistance
preparing this article. All errors are, of course, my own.

1. SeeJohn Drake, Note, Locked Up and Counted Oul: Bringing an End to Prison-
based Gerrymandering, 37 WasH. U. J.L. & PoL’y 237 (2011) (discussing the
application of the “usual-residence” rule to prisoners); David Hamsher, Comment,
Counted Out Twice—Power, Representation & the “Usual Residence Rule” in the
Enumeration of Prisoners: A State-Based Approach to Correcting Flawed Census Data, 96 J.
CriM. L. & CRIMINOLOGY 299 (2006) (addressing the impact of the “usual
residence” rule on distribution of representation).

2. All states but Maine and Vermont bar people in prison for felonies from
voting while incarcerated. See Felony Disenfranchisement Laws in the United States, THE
SENTENCING PROJECT, 1 (Dec. 2011), available at http://www.sentencingproject.org
/doc/publications/fd_bs_fdlawsinusDec11.pdf.

3. See Dale E. Ho, Captive Constituents: Prison-Based Gerrymandering and the
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population counts include incarcerated populations, people who
live close to the prison are given more of a say in government than
everybody else. The practice of using prison populations to dilute
the votes of residents in other districts is referred to as “prison-
based gerrymandering.”

When the Census Bureau began counting Americans in 1790,
it really didn’t matter that the Bureau decided to count
incarcerated people as residents of the prison. At that time, the
data was only used for one purpose: to gauge the relative
populations of each state to determine how many seats in Congress
each received.” It didn’t matter where incarcerated people were
counted within a state because legislative redistricting didn’t yet
exist. Also, until 1900, most federal prisoners were kept in state
prisons, so even this miniscule number of people did not cross state
lines.” For more than a century, the impact of the Census Bureau’s
method of counting people in prison on the distribution of
political power was about zero.

Further, in 1880, there was only one federal prison and sixty-
one state prisons.’ At that time, the United States had only 61
people in prison for every 100,000 people in the population.’
That’s just above one-twentieth of one percent—a tiny figure that
reflects just how infrequent incarceration was. By 1923, the federal
prison system had grown to three prisons, but the state system had
the same number of facilities.” The prison population had grown,
but it was growing only slightly faster than the overall population.’
In 1923, the incarceration rate in the United States was, by Census
Bureau figures, 74 per 100,000."

Drawing state and local legislative districts somewhat on the

Current Redistricting Cycle, 22 STAN. L. & PoL’Y REv. 355, 364—68 (2011) (analyzing
rules of residence for prison inmates); Eric Lotke & Peter Wagner, Prisoners of the
Census: Electoral and Financial Consequences of Counting Prisoners Where They Go, Not
Where They Come From, 24 PACE L. REv. 587, 600 (2005) (“[P]eople in prison aren’t
real residents. . . .”).

4. Peter Wagner, A Changing Country Needs a Changing Census, PRISON POL’Y
INITIATIVE (Nov. 29, 2004), http://www.prisonersofthecensus.org/news/2004,/11
/29/changing/.

5. See MARGARET WERNER CAHALAN, U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE
STATISTICS, HISTORICAL. CORRECTIONS STATISTICS IN THE UNITED STATES, 1850-1984
29 tbl.3-2, nn.a, b (1986).

6. Id.at69 tbl.3-35.

7. Id. at 30 tbl.3-3.

8. Id.at 69 tbl.3-35.

9.  Compare id. at 29 tbl.3-2, with id. at 30 tbl.3-3.

10. Id. at 30 tbl.3-3.
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basis of population became more prevalent around this time, but
there was not a clear federal requirement that governments must
regularly redistrict on the basis of population equality until a series
of court cases that began in 1962." Prison populations were, at
worst, minimal blips in the redistricting data.

The 1990 Census was the first to show a sudden increase in the
rate of incarceration, with the rate more than doubling over the
previous decade to 292 people incarcerated per 100,000 residents."
By 2000, the number of prisons had skyrocketed to 1,668, and the
prison incarceration rate had risen to 478 per 100,000.14 That’s
almost one half of one percent of the U.S. population incarcerated
in state or federal prisons.

Incarceration is of course not evenly distributed in the
population, and racial disparities have been increasing. In 1923,
Blacks were incarcerated at a rate four-times higher than Whites."
By 2000, that disparity had almost doubled.”” At the time of the
2000 Census, just under 3.5% of Black men were in prison and
being counted as “residents” not of their hometowns but of often
distant prison towns."”

When these prison counts are used in the redistricting context,
the impact on state legislative districts is dramatic, for example:

e Seven New York state senate districts drawn after the 2000

Census met minimum population requirements only because

they use prison populations as padding."

11.  See, e.g., Reynolds v. Sims, 377 U.S. 533 (1964); Wesberry v. Sanders, 376
U.S. 1 (1964); Baker v. Carr, 369 U.S. 186 (1962); and progeny.

12.  Compare ALLEN BECK & PAIGE M. HARRISON, U.S. DEP’T OF JUSTICE, BUREAU
OF JUSTICE STATISTICS, PRISONERS IN 2000 4 (2001), available at http:/ /bjs.ojp.usdoj
.gov/content/pub/pdf/p00.pdf, with CAHALAN, supra note 5, at 30 tbl.3-3.

13. BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, SOURCEBOOK OF
CRIMINAL JUSTICE STATISTICS, 2003 95 tbl.1.102 (2005), available at http:/ /www
.albany.edu/sourcebook/pdf/sectionl.pdf.

14.  BECK & HARRISON, supra note 12, at 4.

15.  Compare Campbell Gibson & Kay Jung, Historical Census Statistics on
Population Totals By Race, 1790 to 1990, and By Hispanic Origin, 1970 to 1990, For The
United States, Regions, Divisions, and States 19 tbl.1 (U.S. Census Bureau, Working
Paper No. 56, 2002), available at http:/ /www.census.gov/population/www
/documentation/twps0056/ twps0056.pdf, with BUREAU OF THE CENSUS, U.S. DEP’T
OF COMMERCE, PRISONERS 1923 245 tbl.134 (1926), available at http://books.google
.com/ebooks/reader?id=EBYDLUU]J-qgC&printsec=frontcover&output=reader.
Calculations are on file with the Prison Policy Initiative.

16.  See BECK & HARRISON, supra note 12, at 11 tbl.15.

17.  Seeid.

18.  Peter Wagner, Importing Constituents: Prisoners and Political Clout in New
York, PRISON POL’Y INITIATIVE (Apr. 22, 2002), http://www.prisonpolicy.org
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e In Maryland, one state house district in western Maryland
drawn after the 2000 Census drew 18% of its population from
a large prison complex.” As a result, every four voting
residents in this district were granted as much political
influence as five residents elsewhere.”

The policy and racial justice implications are severe as well, for
example:

e Virtually all—98%—of New York state’s prison cells were
located in state senate districts that are disproportionately
White, diluting the votes of African-American and Latino
voters.”' Similarly, in Connecticut, 75% of the state’s prison
cells are in state house districts that were disproportionately
White.”

e Of the seven New York senate districts discussed above, four of
the senators sat on the powerful Codes Committee where they
opposed reforming the state’s draconian Rockefeller drug laws
that boosted the state’s prison population.” The inflated
populations of these senators’ districts gave them little
incentive to consider or pursue policies that might reduce the
numbers of people sent to prison or the length of time they
spend there. One of them, Republican New York state Senator
Dale Volker, boasted that he was glad that the almost 9,000
people confined in his district cannot vote because ‘“they
would never vote for me.””**

The impact of prison-based gerrymandering on state legislative
districting gets the most attention from policymakers, but the

/importing/importing.html.

19.  Ending Prison-Based Gerrymandering Would Aid the African-American Vote in
Maryland, PRISON PoL’y INITIATIVE (Jan. 22, 2010),
http://www.prisonersofthecensus.org/factsheets/md/africanamericans.pdf.

20.  Seeid.

21. Peter Wagner, 98% of New York’s Prison Cells Are in Disproportionately White
Senate Districts, PRISON PoL’Yy INITIATIVE (Jan. 17, 2005),
http://www.prisonersofthecensus.org/news/2005/01/17/white-senate-districts/.

22.  Ending Prison-Based Gerrymandering Would Aid the African-American and
Latino Vote in Connecticut, PRISON PoL’Y INITIATIVE (Nov. 17, 2010),
http://www.prisonersofthecensus.org/factsheets/ct/CT_AfricanAmericans_Latin

os.pdf.
23.  Peter Wagner, Locked Up, But Still Counted: How Prison Populations Distort
Democracy, PRrISON PoLy INITIATIVE (Sept. 5, 2008),

http://www.prisonersofthecensus.org/news,/2008,/09/05/stillcounted/.

24. Id. (quoting Jonathan Tilove, Minority Prison Inmates Skew Local Populations
as States Redistrict, NEWHOUSE NEWS SERVICE (Mar. 12, 2002), available at
http://www.prisonpolicy.org/news/newhousenews031202.html).
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problem is even more significant in rural counties and cities that
contain prisons. Their county board districts and city council
districts are smaller than state legislative districts, so a single prison
can have a massive effect. The most well-known example is in
Anamosa, Iowa, where the state’s largest prison constituted 96% of
the city’s second ward.” In 2005, there were no second ward
candidates for city election, and the winner won with two write-in
votes, one cast by his wife and another by a neighbor.” Citizen
outcry about the unfairness of granting some residents twenty-five
times as much political influence as other voters led Anamosa to
change its form of city government.27

The extreme example of Anamosa is far from unique. Other
examples include:

e Lake County, Tennessee drew a district after the 2000 Census
“where 88% of the population in County Commissioner
District 1 was not local residents, but incarcerated people in
the Northwest Correctional Complex.”28 The result was that
“every group of 3 residents in District 1 [had] as much say in
county affairs as 25 residents in other districts.””

e Half of one city ward in Rome, New York, drawn after the 2000
Census, was incarcerated,” and the majority of the clout given
to the Chair of the Livingston County New York Board of
Supervisors came from claiming incarcerated people as
residents of his town.”

e Wisconsin has a number of county and municipal districts

25.  The 2010 Census: Enumerating People Living in Group Quarters: Hearing Before
the Subcomm. on Info. Poly, Census, and Nat’l Archives of the H. Comm. on Oversight and
Gov’t Reform, 111th Cong. 44 (2010) (statement of Peter Wagner, Exec. Dir., Prison
Policy  Initiative),  available  at  http://www.gpo.gov/fdsys/pkg/CHRG-
111hhrg61799/pdf/CHRG-111hhrg61799.pdf.

26. Sam Roberts, Census Bureau’s Counting of Prisoners Benefits Some Rural Voting
Districts, N.Y. TIMES (Oct. 23, 2008), http://www.nytimes.com/2008,/10/24/us
/politics/24census.html.

27.  Seeid.
28. Peter Wagner & Aleks Kajstura, Prison-Based Gerrymandering in Tennessee
Counties, PRISON Por’y INITIATIVE (Sept. 26, 2011),

http://www.prisonersofthecensus.org/news/2011,/09/26/tn-memo/.

29. Id. See id. for more on Lake County and the nine other counties in
Tennessee with dramatic instances of prison-based gerrymandering.

30.  Our View: Don’t Count Prisoners with Voters, UTICAOD.Com (Feb. 25, 2010,
8:46 PM), http://www.uticaod.com/opinion/x1694766272/Our-view-Don-t-count-
prisoners-with-voters.

31.  Prison-Based Gerrymandering in Livingston County, PRISON POL’Y INITIATIVE
(June 16, 2010), http://www.prisonersofthecensus.org/factsheets/ny/livingston
.pdf.
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where prisons constitute the majority of individual districts.
The Waupun City Council drew a district after the 2000
Census that was 79% incarcerated,” and Juneau County drew a
district after the 2010 Census that was 80% incarcerated.™

e The most troubling example may be from Somerset County,
Maryland where prison-based gerrymandering made it
impossible to elect an African-American.

Somerset County, which until 2010 had never elected
an African-American to county government, settled a
voting rights act lawsuit in the 1980s by agreeing to
create one district where African-Americans could
elect the candidate of their choice. Unfortunately, a
prison was built and the 1990 Census was taken
shortly after the first election, leaving a small African-
American vote-eligible population in the district.
This made it difficult for residents of the district to
field strong candidates and for voters to elect an
African-American ~ Commissioner. An  effective
African-American district could have been drawn if
the prison population had not been included in the
population count.’

32.  Prison-Based Gerrymandering in the City of Waupun, WI, PRISON POL’Y
INITIATIVE (Mar. 16, 2011), http://www.prisonersofthecensus.org/factsheets/wi
/City_of_Waupun_WLpdf; see also John Hejduk & Peter Wagner, Importing
Constituents: Prisoners and Political Clout in Wisconsin, PRISON POL’Y INITIATIVE (Mar.
2008), http://www.prisonersofthecensus.org/wisconsin/local.html.

33. See Peter Wagner, Wisconsin Sees Dramatic Prison-Based Gerrymandering in
New State, County, City Districts, PRISON PoOL’Y INITIATIVE (July 18, 2011),
http://www.prisonersofthecensus.org/news/2011/07/18/wi-districts/,  for a
general treatment of county redistricting in Wisconsin after the 2010 Census. Our
findings in Juneau County have not yet been published at the time of this writing.

34. Brief of the Howard University School of Law Civil Rights Clinic et al. as
Amici Curiae Supporting Respondents at 8-9, Fletcher v. Lamone, No. RWT-
11cv3220 (D. Md. Dec. 23, 2011), 2011 WL 6740169 (citing “Maryland Bill” Podcast
Episode #2, PRISON PoL’y INITIATIVE (May 27, 2010),
http://www.prisonersofthecensus.org/news/2010/05/27/podcast2/); Our View:
Fairer Election Districts Ahead, DAILY TIMES (Salisbury, Md.), Apr. 5, 2010, available at
http://www.prisonpolicy.org/news/Delmarva_Daily_Times_MD_4_5_10.pdf;
ACLU OF MARYLAND & SOMERSET CNTY. NAACP, SEMPER EADEM: “ALWAYS THE SAME”?
(2009), available at  http://legacyfoundation.us/maryland/Exhibit-13.pdf),
available at http:/ /www.prisonersofthecensus.org/fletcher/Final_Fletcher_amicus
_with_affidavit_and_service.pdf.
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II. FEDERAL LAW DOES NOT REQUIRE RELIANCE ON THE CENSUS
BUREAU

While state and local governments are required by federal law
to redistrict each decade and typically use the decennial census to
do so, federal law does not require that choice.”  Most
governments rely on the U.S. Census for redistricting because the
data is high quality and free. But the Supreme Court has said that
states, and local governments by extension, are free to use other
sources of data.”

One Supreme Court case, Burns v. Richardson, implicitly
approved the type of adjustments for prison populations discussed
here:

Neither in Reynolds v. Sims nor in any other decision has

this Court suggested that the States are required to

include ... persons denied the vote for conviction of

crime in the apportionment base by which their legislators

are distributed and against which compliance with the

Equal Protection Clause is to be measured. The decision

to include or exclude any such group involves choices

about the nature of representation with which we have

been shown no constitutionally founded reason to
interfere.”

When states draw their congressional districts, they are
required to use the “best population data available,” and, although
as a general matter, Census data will be the best available,38 states
are not required to use data they know to be flawed, just because it
is Census data.”

Similarly, the Supreme Court in Mahan v. Howell rejected
Virginia’s argument that it was compelled to use Census Bureau
assignments of residences of military personnel in its state
legislative redistricting and suggested that a state may not use

35. E.g., Burnsv. Richardson, 384 U.S. 73, 92 (1966).

36. As the Third Circuit has explained, “Although a state is entitled to the
number of representatives in the House of Representatives as determined by the
federal census, it is not required to use these census figures as a basis for
apportioning its own legislature.” Borough of Bethel Park v. Stans, 449 F.2d 575,
583 n.4 (3d Cir. 1971).

37. Burns, 384 U.S. at 92.

38. Karcher v. Daggett, 462 U.S. 725, 738 (1983) (citing Kirkpatrick v.
Preisler, 394 U.S. 526, 528 (1969)).

39.  See, e.g., City of Detroit v. Franklin, 4 F.3d 1367, 1373-74 (6th Cir. 1993);
Assembly of Cal. v. U.S. Dep’t of Commerce, 968 F.2d 916, 919 n.1 (9th Cir. 1992);
Young v. Klutznick, 652 F.2d 617, 624 (6th Cir. 1981).
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Census data it knows to be incorrect.”

State and local governments are therefore free, at least under
federal law," to create their own censuses from scratch, or to simply
correct how the federal Census counts people in prison. Recently,
a federal threejudge panel specifically rejected claims that
adjusting Census data to count incarcerated people as residents of
their legal home addresses for redistricting purposes is
unconstitutional. ™

Not only does the federal government not require state and
local governments to count incarcerated people at the prison
location, but the Census Bureau has recently begun helping these
governments do the opposite. The Census Bureau recently
changed how it publishes its data to make it easier for states and
municipalities to draw districts without including the prison
population.”  Although this is not commonly understood, there is
no one monolithic decennial “Census.” That is, there are actually
at least three different decennial data products provided by the
U.S. Census Bureau that are relevant to redistricting, each with its
own purpose, methodology, and numbers. The first is the state-
level counts, which include military and federal employees overseas
and is used for Congressional apportionment.”* The second is the
PL94-171 redistricting data file, roduced since 1980, that is most
commonly used for redistricting.” The third is the Advance Group
Quarters Summary file, produced for the first time after the 2010
Census, for the explicit purpose of helping governments with the
problem of prison-based gerrymandering. As the Census Bureau
explains:

40. 410 U.S. 315, 330-332 (1973).

41. There are a handful of states where state constitutions or state laws
require the use of federal Census data for redistricting. See, e.g., MASS. CONST. art.
CI; VA. CODE ANN. § 24.2-304.1(C) (2011). One of those states is Virginia where,
fortunately, legislation is pending to give more counties the choice of whether to
exclude prison populations when redistricting. H.B. 13, 2012 Leg., Reg. Sess. (Va.
2012).

42.  Fletcher v. Lamone, No. RWT-11¢v3220, 2011 WL 6740169 (D. Md. Dec.
23, 2011).

43. Press Release, D&mos and Prison Policy Initiative, Advocates Hail Census
Bureau’s Release of Data to Assist in Correcting Prison-Based Gerrymandering
(Apr. 20, 2011), available at http:/ /www.prisonersofthecensus.org/news/2011/04
/20/groupquartersreleased/.

44.  Congressional Apportionment, U.S. CENSUS BUREAU, http://www.census.gov
/population/apportionment/ (last visited Mar. 25, 2012).

45.  U.S. CENSUS BUREAU, DESIGNING P.L. 94-171 REDISTRICTING DATA FOR THE
YEAR 2010 CENSUS 5-12 (2004).
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This early release of data on the group quarters
population may be beneficial to many data users
including those in the redistricting community who must
consider whether to include or exclude certain
populations in redrawing boundaries . ... It will permit
state and local redistricting officials to overlay this file with

the 2010 Census Redistricting Data (Public Law 94-171)

Summary File data.”

This redistricting cycle, Maryland and New York both relied on
the Advanced Group Quarters Summary file in conjunction with
the state’s corrections departments’ data to adjust the data used for
redistricting.”  Courts in both states have approved the laws
requiring these adjustments in order to count incarcerated people
at their home addresses for redistricting purposes.”

ITI. LEGISLATIVE AND OTHER REFORMS

Four states have recently passed legislation that will count
incarcerated people at their homes for redistricting purposes.
Maryland and New York passed legislation effective for the 2010
round of redistricting.”  Delaware passed similar legislation
although the state subsequently postponed implementation until
2020.”  Similarly, California passed a bill that will take effect in
2020.”

The New York legislation applies to state legislative, county,
and municipal governmental redistricting.””  The Maryland

46.  Redistricting Data, 2010 Census Advance Group Quarters Summary File, U.S.
CENSUS BUREAU, http://www.census.gov/rdo/data/2010_census_advance_group
_quarters_summary_file.html (last visited Mar. 25, 2012).

47.  See Press Release, Demos and Prison Policy Initiative, New York to Correct
Miscount  of Incarcerated People (Aug. 3, 2010), available at
http://www.prisonersofthecensus.org/news/2010/08/03/ny_law.

48. Fletcher v. Lamone, No. RWT-11¢v3220, 2011 WL 6740169 (D. Md. Dec.
23, 2011); Little v. N.Y. State Task Force on Demographic Research &
Reapportionment, No. 23102011 (N.Y. Sup. Ct. Dec. 1, 2011), available at
http://www.prisonersofthecensus.org/little/Decision_and_Order.pdf.

49. Press Release, Demos and Prison Policy Initiative, Maryland Enacts Law to
Count Incarcerated People at Their Home Addresses (Apr. 13, 2010), available at
http://www.prisonersofthecensus.org/news/2010/04/13/maryland_law; Press
Release, Démos and Prison Policy Initiative, New York to Correct Miscount of
Incarcerated People (Aug. 3, 2010), available at http:/ /www.prisonersofthecensus
.org/news/2010/08/03/ny_law.

50. DEL. CODE ANN. tit. 29, § 804A (2011).

51. CAL. ELEc. CODE § 21003 (2012).

52.  N.Y. CORRECT. LAaw § 71(8) (2012).
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legislation is similar, but also applies to Congressional
redistricting.”  The Delaware legislation applies only to state
legislative districting.” The 2008 amendments to the California
Constitution transfer redistricting authority to the Citizens
Redistricting Commission,” so the California law asks the Citizens
Redistricting Commission to “deem each incarcerated person as
residing at his or her last known place of residence, rather than at
the institution of his or her incarceration” when drawing future
districts, and then mandates that the Department of Corrections
and Rehabilitation provide the necessary data to the Citizens
Redistricting Commission.™

As discussed above, the greatest impact of prison-based
gerrymandering is on county and municipal governments where a
single prison population can easily make up the majority of a local
government district.”” More than 100 counties and municipalities
independently chose to reject the Census Bureau’s prison miscount
after the 2000 Census and drew districts without including the
prison poﬁg)ulations.bs N In addition, irflil several states, including
Michigan,” Colorado,” and New Jersey,  exclusion of incarcerated
populations is mandatory according to state statutes, and in
Mississippi the Attorney General instructs counties to exclude the
prison populations when redistricting:

[Ilnmates under the jurisdiction of the Mississippi

Department of Corrections as well as inmates of local

jurisdictions in local jails. .. are not deemed “residents”

of that county or locality, as incarceration cannot be

viewed as a voluntary abandonment of residency in one

53.  MbD. CODE ANN., ELEC. LAW § 8-701(a) (2011).

54. DEL. CODE. ANN. tit. 29, § 804A(a) (2011).

55.  CAL. CONST. art. 21; CAL. PrOP. 11 (2008).

56. CAL. ELEC. CODE § 21003 (2012).

57.  See Peter Wagner & Brenda Wright, Preventing Prison-Based Gerrymandering
in  Redistricting: What to Watch For, PRISON PoL’Y INITIATIVE (Feb. 23, 2011),
http://www.prisonersofthecensus.org/news/2011/02/23/preventing/.

58. See Local Governments That Exclude Prison Populations, PRISON POL’Y
INITIATIVE, http://www.prisonersofthecensus.org/local/ (last updated Mar. 14,
2012) (listing local governments that exclude prison populations).

59. MicH. CoMP. LAws § 46.404 (2011); MicH. ComP. LAWS § 117.27a (2011); see
also Aleks Kajstura & Andrew Stecker, Michigan Spares Most Counties and
Municipalities from Prison-Based Gerrymandering, PRISON POL’Y INITIATIVE (Sept. 26,
2011), http://www.prisonersofthecensus.org/news/2011/09/26/michigan-laws/.

60. CoLo. REV. STAT. § 30-10-306.7(5) (a) (2011).

61. N.J.Rev. STAT. § 18A:13-8 (2011); Bd. of Educ. v. NJ. State Bd. of Educ.,
858 A.2d 576 (N.J. 2004) (applying section 18A:13-8 to school board districts).
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locale in favor of residency in the facility or jail. ... Such
inmates should not be used . . . for redistricting purposes
by virtue of their temporary presence in a detention
facility or jail in the county, unless their actual place of
residence is also in the county.

IV. IMPEDIMENTS TO REFORM

The biggest impediments to prison-based gerrymandering
reform are policy inertia and basic misunderstandings about the
mechanics of the criminal justice system and how federal and state
funding formulas operate.

In a nutshell, the Census Bureau counts people in prison as
residents of the prison location because that is where they have
always been counted. Thankfully, Census Bureau policies are not
fixed in stone, and as the country, its population, and its needs
have evolved, so too has Census Bureau methodology.” The
problem of the Census Bureau’s prison miscount and the prison-
based gerrymander(iiing that results is a problem new to the era of
mass incarceration, and the Bureau’s methodology needs to catch
up with modern America in this regard.

Former Census Bureau Director Kenneth Prewitt neatly
summarized the problem with the outdated methodology: “Current
census residency rules ignore the reality of prison life.
Incarcerated people have virtually no contact with the community
surrounding the prison. Upon release the vast majority return to
the community in which they lived prior to incarceration.””

The prison reality that Director Prewitt spoke of is the fact
that, while the prison buildings themselves may exude
permanence, the people inside are in fact quite transient. Indeed,
in New York state, for example, for those incarcerated on January
1, 2008, the median length of stay for people at their current
prison was only 7.1 months.”

62. Inmate Population in County Redistricting, Op. Att’y Gen. Miss. No. 2002-
0060 (2002), 2002 WL 321998 (Miss. A.G.).

63. Peter Wagner, Prior to 1990 Census, Prisoners Were Not Explicitly Excluded
from  Census  Counts, PRISON POL’Y  INITIATIVE (Dec. 8, 2003),
http://www.prisonersofthecensus.org/news/2003/12/08/priorto1990/.

64. Wagner, supra note 4.

65. Kenneth Prewitt, Forward to PATRICIA ALLARD & KIRSTEN D. LEVINGSTON,
ACCURACY COUNTS: INCARCERATED PEOPLE AND THE CENSUS i (2004), available at
http://brennan.3cdn.net/d685e539baf1034cel_w2mbiixeo.pdf.

66. STATE OF N.Y. DEP'T OF CORR. SERVS., THE HUB SYSTEM: PROFILE OF INMATE
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In no practical sense are people in prison residents of the
prison location, and the one common context where states have
contemplated the question—voting—they have concluded that a
prison cell is not a legal residence. Most states have explicit
constitutional provisions or statutes that declare that a prison cell is
not a residence.” As discussed above, people in prison are
generally barred from voting, and in the rare cases where people in
prison can vote, they must always vote absentee at home, not in the
district in which the prison is contained.™

As mentioned, another impediment to reform is often an
unsupported fear of negative changes to federal or state funding.
Our research has found that both sides of the debate often rely on
an oversimplification of how Census data is used to distribute funds
and therefore overstate the impact of prison counts on funding
formulas. In general, prison populations have very little impact on
the distribution of federal and state funds, and the state and

PopPULATION UNDER CUSTODY ON JANUARY 1, 2008 36 (2008), available at
http://www.doccs.ny.gov/Research/Reports/2008/Hub_Report_2008.pdf.  The
median time to the earliest potential release date was only about fourteen months.
Id. at 42.

67. British common law and virtually all states define residence as the place a
person chooses to be without a current intention to go elsewhere. In most states,
constitutions and statutes go even further, explicitly declaring that incarceration
does not change a person’s legal residence. See, e.g., ARIZ. CONST. art. VII, § 3;
CoLO. CONST. art. VII, § 4; MINN. CONST. art. VII, § 2; Mo. CONST. art. VIII, § 6;
NEvV. CONST. art. II, § 2; N.Y. CONST. art. II, § 4; OR. CONST. art. II, § 4; WASH.
CONST. art. VI, § 4; ALASKA STAT. § 15.05.020(1) (2011); CAaL. ELEC. CODE § 2025
(2011); CONN. GEN. STAT. § 9-14 (2011); D.C. Copk § 1-1001.02(2) (D) (2011);
Haw. Rev. StAT. § 11-13(5) (2011); IpAHO CODE ANN. § 34-405 (2011); ME. REV.
STAT. tit. 21-A, § 112(7) (2011); MicH. CoMP. Laws § 168.11 (2011); Miss. CODE
ANN. § 47-1-63 (2011); MONT. CODE ANN. § 13-1-112(2) (2011); N.H. REV. STAT.
ANN. § 654:2-a (2011); N.M. STAT. ANN. § 1-1-7(D) (2011); PA. CONS. STAT. §
1302(a) (3) (2011); R.I. GEN Laws § 17-1-3.1 (2011); TENN. CODE ANN. § 2-2-122(7)
(2011); Tex. ELec. CODE ANN. § 1.015(e) (2011); UTAH CODE ANN. § 20A-2-
101(2) (a), -105(4) (c) (iii) (2011); VT. STAT. ANN. tit. 17, § 2122 (2011).

68.  See Peter Wagner, If Prisoners Could Vote, They Would Vote at Home, Not in the
Prison Town, PRISON PoL’y INITIATIVE (Dec. 15, 2003),
http://www.prisonersofthecensus.org/news/2003/12/15/vote/ (discussing the
absentee voting rules for Maine and Vermont, which currently let people in prison
vote, and the rules that existed in Utah and Massachusetts which allowed people in
prison to vote until 1998 and 2000, respectively); see also Prison Populations and the
Census - FAQ, PRISON POL’Y INITIATIVE, http://www.prisonersofthecensus.org/faq
.html (last updated Feb. 23, 2012) (reporting that while jail inmates are typically
allowed to vote, it is always via absentee ballot to their home address and not at the
prison location); Peter Wagner, Pennsylvania Voting Rules Explain Prisoner Residence,
PrISON POL’Y INITIATIVE (Apr. 18, 2005), http://www.prisonersofthecensus.org
/news/2005/04/18/pennsylvania.
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municipal solutions discussed in this article would have no impact
whatsoever because there are no formulas tied to redistricting
data.”

The confusion about funding arises in part because the Census
Bureau encourages participation in the Census by appealing to the
important use of Census data in funding formulas.” This leads to a
misunderstanding about how the population data is actually used.
Most large federal and state funding formulas, particularly those
targeted to individual municipalities or school districts, do not use
“total population” for their population component.71 Instead, they
use more targeted factors, like people in poverty (which does not
include people in prison or other people not in households), the
number of school-age children, or non-Census data like the
number of children enrolled in school.” As a result, the impact of
prison populations on funding formulas tends to be quite small.

Furthermore, each funding formula is a complicated effort to
match the program’s resources with the need being addressed.
Each formula has its own specific data sources and methodology,
none of which rely on state or local redistricting data.” Thus, any
changes to the redistricting data, be it for state redistricting or
municipal redistricting, will have no effect whatsoever.

This logical conclusion is confirmed by the experience of the
more than 100 rural counties and cities that removed the prison
populations when redistricting after the 2000 Census to no ill
financial effect.”

69.  The Census Bureau’s Prison Miscount: It’s About Political Power, Not Funding,
PrISON POL’Y INITIATIVE (Aug. 23, 2010), http://www.prisonersofthecensus.org
/factsheets/ny/political_power_not_money.pdf; see also Lotke & Wagner, supra
note 3 (explaining that many states have constitutional provisions stating that a
prisoner’s residence does not change because he or she is confined in a public
prison).

70.  On average, each person in the Census is worth about $1,300 a year in
federal funds, but the funds are not distributed on an average. See Aleks Kajstura,
Census Bureau’s Prison Count Won't Mean Funding Windfall, PRISON POL’Y INITIATIVE
(Apr. 2, 2010), http://www.prisonersofthecensus.org/news/2010/04/02/census-
bureaus-prison-count-wont-mean-funding-windfall/. Very little of this money goes
directly to municipalities on the basis of population. See id. The largest federal
funding formulas are block grants to states, and population plays only one part in
most of the formulas. Id.

71. Lotke & Wagner, supra note 3, 601-05.

72.  Seeid.

73.  Compare id., with Kajstura, supra note 70.

74.  Although the Prison Policy Initiative is often approached with questions
of funding implications, neither our correspondence nor media research showed
an effect of redistricting data choice on funding distribution. Compare Peter
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Not only is there nothing to lose in ending prison-based
gerrymandering, but everyone who does not live immediately
adjacent to the state’s largest prison complex benefits in at least
one way if the practice is ended. At the state level, everyone living
outside the state legislative district with the largest prison benefits;
and the majority of the people living within that state district
benefit at the local level from fairer county and municipal
redistricting. The successful reform efforts to date have all been
structured to maintain a broad coalition of all the interest groups
that would benefit from reform.

In New York, where a bill to end prison-based gerrymandering
ultimately passed on a narrow partisan vote, a Quinnipiac
University poll shows it was supported by the majority of the state,
urban and rural, Democrat and Republican,75 and the bill received
editorial support from urban and rural upstate papers.” Once the
laws passed, rural supporters fought to keep them in place,
resisting pushback from New York legislators responsible for
drawing the new district lines.” When a lawsuit was filed in New

Wagner, California Bill Advances With Careful Messaging, PRISON POL’Y INITIATIVE
(June 29, 2011), http://www.prisonersofthecensus.org/news/2011,/06/29
/california-messaging/, with Peter Wagner, Does Avoiding Prison-Based
Gerrymandering Cost a Cilty Revenue?, PRISON POL’Y INITIATIVE (June 22, 2011),
http://www.prisonersofthecensus.org/news/2011,/06/22/costs/ .

75.  Quinnipiac Univ. Polling Inst., New York Voters Back Fracking, Despite
Concerns, Quinnipiac University Poll Finds; More Women In Government Means Fewer Sex
Scandals, QUINNIPIAC U. (Aug. 11, 2011), http://www.quinnipiac.edu/institutes-
and-centers/polling-institute /new-york-state /release-detail’ReleaseID=1635; Peter
Wagner, Poll: New Yorkers of All Regions and Parties Oppose Prison-Based
Gerrymandering, PRISON PoLy INITIATIVE (Aug. 17, 2011),
http://www.prisonersofthecensus.org/news/2011/08,/17/poll/.

76. See, e.g., In New Census, Home is Where the Vote Should Be, TIMES HERALD-REC.
(Feb. 19, 2010, 2:00 AM), http://www.recordonline.com/apps/pbcs.dll/article
?AID=/20100219/OPINION/2190318/; Prison-based ~Gerrymandering Should be
Abolished, THEDAILYREVIEW.COM (Aug. 7, 2010), http://thedailyreview.com/opinion
/prison-based-gerrymandering-should-be-abolished-1.928248; Jim McGrath, Prison
Politics in a New Light, TIMESUNION.COM (Aug. 6, 2010, 6:00 AM),
http://blog.timesunion.com/opinion/prison-politics-in-a-new-light/5549/;  Our
View: Don’t Count Prisoners with Voters, UTICAOD.CoMm , (Feb. 25, 2010, 8:46 PM),
http://www.uticaod.com/opinion/x1694766272/ Our-view-Don-t-count-prisoners-
with-voters; The Post-Standard Editorial Board, Reform Redistricting in New York,
SYRACUSE.COM (June 30, 2010, 1:56 PM), http://blog.syracuse.com/opinion/2010
/06/reform_redistricting_in_new_yo.html.

77. See Little v. LATFOR Documents, Intervenors and Counsel, PRISON POL’Y
INITIATIVE, http://www.prisonersofthecensus.org/little /#intervenors (last visited
Mar. 25, 2012); see also Little v. N.Y. State Task Force on Demographic Research &
Reapportionment, No. 23102011 (N.Y. App. Div. Dec. 1, 2011), available at
http://www.prisonersofthecensus.org/little/Decision_and_Order.pdf.
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York challenging the new law, residents from every area of the state
intervened to defend the law.”

In Delaware, a bipartisan reform bill passed unanimously in
the House.” In Maryland, too, the legislation passed with
bipartisan, urban and rural support.80 One White Republican state
senator spoke from the floor about why he was voting for the bill,
and both lead sponsors had massive prisons in their districts.” As
Delegate Joseline Pena-Melnyk explained, ‘““It doesn’t matter,’ . . . .
“To me, it is just a fair way to count.”™ Senator Catherine Pugh
agreed, ““It was the right thing to do.”™

V. SOLUTIONS AND BEST PRACTICES

The ideal solution is for the Census Bureau to count
incarcerated people as residents of their home communities rather
than of the prisons where they are incarcerated. This federal fix
would solve all of the problems that lead to prison-based
gerrymandering, but state and local governments that don’t want
to wait for the federal government to act have to find their own
solutions.

In most states, the state constitution is silent on the data source
to be used for redistricting, leaving states free to pass legislation to
improve the federal Census data as Maryland and New York have
done.” A notable exception is Massachusetts, where restrictive
language mandates the use of the federal Census for redistricting,

78.  SeeLittle v. LATFOR Documents, Intervenors and Counsel, supra note 77.

79.  See Press Release, Démos and Prison Policy Initiative, Delaware Passes Law
to Count Incarcerated Persons at Their Home Addresses for Redistricting (July 7,
2010), available at http:/ /www.prisonersofthecensus.org/news/2010/07/07
/delaware_law/ .

80. See Press Release, Démos and Prison Policy Initiative, Maryland Enacts
Law to Count Incarcerated People at Their Home Addresses (Apr. 13, 2010),
available at http:/ /www.prisonersofthecensus.org/news/2010/04/13/maryland
_law/.

81.  Seeid.

82. Liam Farrell, Inmates to Play New Redistricting Role, THE CAPITAL
(Annapolis, Md.), Apr. 27, 2010, at A5, available at http:/ /www.prisonpolicy.org
/news/The_Capital_Annapolis_ MD_April_27_2010.pdf.

83. Id.at A8.

84. See Fletcher v. Lamone, No. RWT-11¢v3220, 2011 WL 6740169 (D. Md.
Dec. 23, 2011); Little v. N.Y. State Task Force on Demographic Research and
Reapportionment, No. 2310-2011 (N.Y. App. Div. Dec. 1, 2011), available at
http://www.prisonersofthecensus.org/little/Decision_and_Order.pdf  (holding
that the adjustment of census data was consistent with the data requirements of
the New York Constitution).
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leaving the state with the larger task of amending the state
constitution or a more speculative effort to lobby the Census
Bureau for a change.”

Model legislation%—prepared by a coalition of civil rights,
voting rights, and criminal justice reform organizations working to
end prison-based gerrymandering—offers a basis for ending prison-
based gerrymandering in states that have the constitutional ability
to pass a law reallocating incarcerated people to their home
addresses. Various political and practical realities may dictate other
choices, but the model bill recommends three, somewhat subtle,
best practices:

(1) The legislation should grant a specific non-legislative agency
the task of receiving the Department of Corrections’ data and
performing the reallocation procedure and there should be
specific deadlines for this work to be completed. In many
states, the Secretary of State is an ideal choice, particularly
where the Secretary plays an active non-partisan role in
elections administration and has the necessary technical skills.
Experience has shown that the question of who is responsible
for the reallocation can have a major impact on the process.
In Maryland, for example, the statute did not specify who
would do the reallocation, but the Maryland Department of
Planning took the initiative and did an impressive job.87 New
York’s bill gave this task to the Legislative Taskforce on
Demographic Research and Reapportionment (LATFOR), the
partisan redistricting taskforce, but did not specify a
deadline.™ Partisan wrangling over technical implementation
delayed the completion of the process, leading to advocates’

85.  See Brenda Wright, Dir. of the Democracy Program at Démos, Testimony
Before the Special Joint Comm. on Redistricting of the Mass. Gen. Court 3 (May
14, 2011), available at http://www.demos.org/sites/default/files/publications/MA
_Testimony_outline.pdf; Peter Wagner, Exec. Dir. of the Prison Policy Initiative,
Testimony Before the Special Joint Comm. on Redistricting of the Mass. Gen.
Court 5 (May 31, 2011), available at http:/ /www.prisonersofthecensus.org
/testimony/ma_testimony-2011-May-31.pdf.

86. Example Bill: Ending Prison-Based Gerrymandering in Your State, PRISON POL’Y
INITIATIVE, § (4) (c) (i), http://www.prisonersofthecensus.org/models/example
.html (last updated Jan. 19, 2012).

87.  See Fletcher v. Lamone, No. RWT-11¢v3220, 2011 WL 6740169, at *4 (D.
Md. Dec. 23, 2011).

88. A.9710-D, 2010 Gen. Assemb., Reg. Sess. (N.Y. 2010) (enacted), available
at http:/ /www.prisonersofthecensus.org/NYS_A9710-D.html.
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concerns’ and a federal lawsuit alleging that the legislature
was unable or unwilling to implement the law.” Tasking an
independent agency with implementation would not remove
the risk of a legislature repealing the law, but it would separate
the minor technical issues from the larger policy ones.

(2) The legislation should apply to county, municipal, and other
local districts as well as to state legislative districts. While most
county and municipal governments already avoid prison-based
gerrymandering when redistricting, the exceptions are
dramatically negative, and the entire process is inconsistent
and cumbersome. Politically speaking, proposing one
consistent data set for state and local redistricting is a proven
way to build urban and rural coalitions to improve democracy
for everyone.

(3) The legislation should specify that when the proper residential
address of an incarcerated person is unknown or in another
state, the redistricting data should reflect that person as being
counted at an “unknown geographic location within the
State.”” People at “unknown geographic locations” should
not be included in the calculations for ideal district size or
population deviations. The method is similar to the way
overseas military are counted as at-large residents of a state for
congressional apportionment but not included in specific
districts.™ Notably, this specific aspect of the model bill was
explicitly endorsed by the NAACP in a 2010 Convention
resolution.”

89. Letter from Brennan Ctr. for Justice at N.Y.U. Sch. of Law, Ctr. for Law &
Soc. Justice at Medgar Evers Coll., Demos, Latino Justice PRLDEF, NAACP Legal
Def. & Educ. Fund, Inc., N.Y. Civil Liberties Union, and Prison Policy Initiative to
N.Y. State Legislative Task Force on Demographic Research & Reapportionment
(July 27, 2011), available at http:/ /www.prisonersofthecensus.org/little/LATFOR
_joint_letter_7_27_11.pdf.

90. Complaint at 19-23, Favors v. Cuomo, CV11-5632 (E.D.N.Y. Nov. 17,
2011).

91.  Example Bill: Ending Prison-Based Gerrymandering in Your State, supra note 86,
§ 4(c) ().

92.  “Address Unknown” Podcast Episode #1, PRISON POL’Y INITIATIVE (May 20,
2010), http://www.prisonersofthecensus.org/news/2010/05/20/podcastl/.

93. NAACP, END “PRISON-BASED GERRYMANDERING” RESOLUTION, (July 13,
2010), available at http:/ /www.prisonersofthecensus.org/resolutions/ NAACP
_2010.html (submitted by Crossroads Correctional Center (Mo.) Branch & San
Jose/Silicon Valley (Cal.) Branch and ratified by the NAACP at the 101st
Convention) (“BE IT FURTHER RESOLVED, that the NAACP concludes that
until the Census Bureau counts incarcerated people as residents of their homes,
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In addition to the concerns addressed by the above best
practices, at the county, municipal, and other local levels of
government, there is tremendous variation in how governments
adjust the Census and in the level of detail given to documenting
the rationale. I'd like to identify some best practices in this regard.

Some municipalities and counties adjust the Census figures,
some cut a hole in their map where the prison is, and some
“overpopulate” the district that contains the prison by the exact size
of the prison population.” To the line drawer, these methods are
very different, but the outcome of each is identical, and the
redistricting professional’s convenience should dictate the
methodology.

The justifications and documentation of the redistricting
process are more important. In some cases, municipalities and
counties note the adjustment on their redistricting map, but the
best practice is illustrated in New York’s Essex County, where the
county explained its rationale for excluding the prison population
in Local Law Number 1 of 2003:

Persons incarcerated in state and federal correctional
institutions live in a separate environment, do not
participate in the life of Essex County, and do not affect
the social and economic character of the towns in
which ... the correctional facilities where they are
incarcerated are located.

The inclusion of these federal and state correctional
facility inmates unfairly dilutes the votes or voting weight
of persons residing in other towns within Essex County.
This is particularly so if the 1,898 inmates in the town of
North Elba are included in its population total of 8,661
since those inmates would then represent 21.914% of the
town of North Elba’s population.

The Board of Supervisors finds that the population base
to be utilized in and by the plan apportioning the Essex
County Board of Supervisors should exclude state and
federal inmates.

the fundamental principle of ‘one person one vote’ would be best satisfied if
redistricting committees refused to use prison counts to mask population
shortfalls in districts that contain prisons. . ..”).

94. See Wagner & Kajstura, supra note 28.

95. Essex County Local Law Number 1 of 2003, PRISON POL’Y INITIATIVE,
http://www.prisonersofthecensus.org/nycounties/essex.html (last visited Mar. 26,
2012) (containing the full text of the Essex County Local Law Number 1).
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Putting this rationale into the public record would show the
basis for an adjustment to any court looking at the districts, and
would make it more likely that the legislature in a decade’s time
would recall and repeat the previous decision. In our research,
we’ve found many examples where municipalities and counties
were unaware of the basis of their previous maps until we
performed a population analysis for them.

Finally, the ideal solution is for the Census Bureau to count
incarcerated people as residents of their home communities, not
the prisons where they are incarcerated. The Census Bureau has
the legal discretion to determine where to count people in prison.”
Fortunately, the Census Bureau director has given reason to be
hopeful, writing in his blog: “Counting members of all group
quarters is complicated; we re-evaluate our ‘residence rules’ after
each census, to keep pace with changes in the society. We’ll do
that again after the 2010 Census.””

The challenge for advocates seeking change at the Census
Bureau is that the public and policymakers alike tend to pay
attention to Census issues only in years ending in 9, 0, and 1 when
the data is being gathered and published. The critical policy
decisions—and the scientific research to support those policy
decisions—naturally take place in the middle of the decade,
though, when interest is less intense. We must make sure the
Census Bureau asks the right questions to inform its decision about
improving where incarcerated people are counted. If this mid-
decade opportunity is missed, states and local governments will be
forced to continue to develop solutions on their own.

The problem of prison-based gerrymandering is a historical
accident. The Census Bureau never intended for your right to vote
to dep%?d in large part on whether or not you live next to a large
prison. The combination of an old methodology, an
unprecedented change in incarceration patterns, and a modern

96. Franklin v. Massachusetts, 505 U.S. 788, 806 (1992); see also PATRICIA
ALLARD & KIRSTEN D. LEVINGSTON, ACCURACY COUNTS: INCARCERATED PEOPLE AND
THE CENSUS 9-12 (2004), available at http:/ /brennan.3cdn.net/d685e539baf1034c
el_w2mb6iixeo.pdf (providing an overview of the Census Bureau’s residence rules’
policy and legal history).

97. Robert M. Groves, So, How Do You Handle Prisons?, U.S. CENSUS BUREAU
DIRECTOR’S BLOG (Mar. 1, 2010), http://blogs.census.gov/directorsblog/2010/03
/so-how-do-you-handle-prisons.html.

98. In fact, the Bureau explicitly disclaims any responsibility for uses of the
data. “As a nonpartisan scientific organization, the Census Bureau is not involved
in redistricting.” Id.
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constitutional mandate to draw districts on the basis of equal
populations has created an undeniable problem for our
democracy.

Of course, if mass incarceration ended tomorrow, the need for
the Census Bureau to update its prison counting methodology
would evaporate. Until then, we need to make sure criminal justice
policy—and all policy—decisions are made by the willing majority
and are not the result of the Census Bureau counting 2 million
incarcerated people in the wrong place.



