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Summary

Darlene Eckles let her drug-dealing brother operate from her house for six months
and helped count his money. Federal prosecutors offered to let her plea to a 10-year

sentence; she rejected the offer and is now serving an almost 20-year sentence.

Federal prosecutors offered to let Patricio Paladin plead in return for a 2o-year
sentence for cocaine distribution. He refused to plead and is now serving a sen-
tence of life without parole.

Weldon Angelos was offered a plea of 15 years for marijuana distribution and gun

possession. He refused the plea and is now serving a 55-year sentence.

Eckles, Paladin, and Angelos were convicted of federal drug and gun offenses after
rejecting plea offers and opting instead to go to trial. Prosecutors sought their
remarkably long sentences—at least double the time they would have served had
they agreed to plead—not only for their crimes, but for refusing to plead quilty on

the prosecutors’ terms.

*k*k

The right to trial lies at the heart of America’s criminal justice system. Yet trials have
become all too rare in the United States because nine out of ten federal and state criminal
defendants now end their cases by pleading guilty.

There is nothing inherently wrong with resolving cases through guilty pleas—it reduces the
many burdens of trial preparation and the trial itself on prosecutors, defendants, judges,

and witnesses. But in the US plea bargaining system, many federal prosecutors strong-arm
defendants by offering them shorter prison terms if they plead guilty, and threatening them

if they go to trial with sentences that, in the words of Judge John Gleeson of the Southern
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FIGURE 1: AVERAGE SENTENCE FOR FEDERAL DRUG DEFENDANTS
BY PLEA/TRIAL (FY 2012)

Average prison sentence (months)

5 years, 4 months
24,018 #

16 years
747 1

Source: Human Rights Watch analysis of United States Sentencing Commission FY 2012
Individual Datafiles. http: //www.ussc.gov/Research_and_Statistics/Datafiles/index.cfm

District of New York, can be “so excessively severe, they take your breath away.”* Such
coercive plea bargaining tactics abound in state and federal criminal cases, including

federal drug cases, the focus of this report.

Plea bargaining means higher sentences for defendants who go to trial. In 2012, the
average sentence of federal drug offenders convicted after trial was three times higher (16

years) than that received after a guilty plea (5 years and 4 months).

The threat of higher sentences puts “enormous pressure [on defendants] to plead,” Mary
Pat Brown, a former federal prosecutor and senior official in the Justice Department told

us.2So much so that plea agreements, once a choice to consider, have for all intents and
purposes become an offer drug defendants cannot afford to refuse. Only three percent of
federal drug defendants go to trial. Human Rights Watch believes this historically low rate

of trials reflects an unbalanced and unhealthy criminal justice system.

In this report, Human Rights Watch presents cases that illustrate the unjust sentences that
result from a dangerous combination of unfettered prosecutorial power and egregiously
severe sentencing laws. We also present new data developed for the report that docu-

ments the extent of the “trial penalty”— the higher sentences that defendants who go to

1 Statement of Reasons, United States v. Kupa, 2013 U.S. Dist. LEXIS 146922, 9-10 (E.D.N.Y. 2013).

2 Human Rights Watch telephone interview with Mary Pat Brown, former Prosecutor and senior Department of Justice official,
Washington, D.C., June 5, 2013.
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trial incur compared to what they would receive if they plead guilty. In essence, it is the

price prosecutors make defendants pay for exercising their right to trial.

US constitutional jurisprudence offers scant protection from prosecutors who are willing to
pressure defendants into pleading and punish those who insist on going to trial. Courts do
not view defendants as unconstitutionally coerced to forego their right to a trial if they
plead guilty to avoid a staggering sentence. Nor do they consider defendants to have been
vindictively—that is, unconstitutionally—punished for exercising their right to trial when
prosecutors make good on their threats to seek much higher mandatory penalties for them
because they refused to plead. Finally, even when courts agree that prosecutors have
sought egregiously long mandatory sentences for drug offenses, they will not rule the

sentences so disproportionate as to be unconstitutionally cruel.

Prosecutorial Power and Mandatory Sentences

Prosecutors have discretion, largely unreviewable by judges, as to what charges to bring,
what promises or threats to make in plea bargaining, and whether to carry out those

threats if the defendant does not plead.

While all prosecutors are in a powerful position vis-a-vis criminal defendants, the power of
federal prosecutors in drug cases is strengthened by mandatory sentencing laws that
curtail the judiciary’s historic function of ensuring the punishment fits the crime. When
prosecutors choose to pursue charges carrying mandatory penalties and the defendant is
convicted, judges must impose the sentences. Prosecutors, in effect, sentence convicted

defendants by the charges they bring.

Prosecutors typically charge drug defendants with offenses carrying mandatory minimum
sentences. Mandatory minimum drug sentences are keyed to the weight of the drugs
involved in the offense (and the weight of filler substances, like cornstarch, used to dilute
the drug). For example, the mandatory minimum sentence for dealing 5 kilograms of
cocaine is 10 years and the maximum is life, regardless of the defendant’s role or culpabil-
ity. The sentence imposed upon conviction will usually be higher than the minimum, as
judges—taking their cue from the federal sentencing guidelines—take into account the
actual amount of drugs involved in the crime, the defendant’s criminal history, and other

aggravating and mitigating factors.
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In fiscal year 2012, 60 percent of convicted federal drug defendants were convicted of
offenses carrying mandatory minimum sentences.3 They often faced sentences that many
observers would consider disproportionate to their crime. An addict who sells drugs to
support his habit can get a 10-year sentence. Someone hired to drive a box of drugs across
town looks at the same minimum sentence as a major trafficker caught with the box. A
defendant involved in a multi-member drug conspiracy can face a sentence based on the
amount of drugs handled by all the co-conspirators, even if the defendant had only a minor

role and personally distributed only a small amount of drugs or none at all.

Drug defendants have only three ways to avoid mandatory sentences: they can go to trial
and hope for an acquittal, even though nine out of ten defendants who take their chances
at trial are convicted; they may (if they are a low-level, nonviolent drug offender with scant
criminal history) qualify for the limited statutory safety valve that permits judges to sen-
tence them below the applicable mandatory sentences if they are convicted—although

most defendants do not qualify; and they can plead guilty.

Most prosecutors will offer drug defendants some sort of plea agreement that reduces their
sentence, sometimes substantially. Indeed, they file charges carrying high sentences fully
expecting defendants to plead guilty. To secure the plea, prosecutors may then offer to
lessen the charges, they may offer to reduce the ones that do not carry mandatory sen-
tences, to stipulate to sentencing factors that lower the sentencing range under the
sentencing guidelines or, at the very least, to support a reduced sentence based on the
defendant’s willingness to accept responsibility for the offense, i.e., to plead guilty.
Prosecutors may also agree to file a motion with the court to permit the judge to sentence
below the mandatory sentences when the defendant has provided substantial assistance

to the government’s efforts to prosecute others.

But prosecutors also threaten to increase defendants’ sentences if they refuse to plead.
Perhaps their most powerful threats are based on two statutory sentencing provisions that

can dramatically increase a drug defendant’s sentence. Under 21 U.S.C. §841(b)(1) prior

3 United States Sentencing Commission (USSC), 2012 Sourcebook of Federal Sentencing Statistics (2012 Sourcebook),
“Table 43: Drug Offenders Receiving Mandatory Minimums in Each Drug Type,”
http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/Table43.pdf (accessed September
30, 2013). We have no way of knowing how many others were originally charged with offenses carrying mandatory sentences
but plea bargains led to charges that did not carry mandatory sentences.
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felony drug convictions can dramatically increase a mandatory minimum drug sentence.
Under 18 U.S.C. §924(c) prosecutors can file charges that dramatically increase a defend-
ant’s sentence if a gun was involved in the drug offense. Prosecutors will threaten to
pursue these additional penalties unless the defendant pleads guilty — and they make

good on those threats.

Prior Convictions

Sentencing enhancements based on prior drug convictions are triggered only if prosecu-
tors choose to file a prior felony information with the court. If a prosecutor decides to notify
the court of one prior conviction, the defendant’s sentence will be doubled. If the prosecu-
tor decides to notify the court of two prior convictions for a defendant facing a 10-year
mandatory minimum sentence on the current offense, the sentence increases to life—and

there is no parole in the federal system.

Many defendants plead when faced with the threat of such sentences. Early in 2013, for
example, Lulzim Kupa refused to plead even though he was looking at a mandatory
minimum of 10 years for distributing cocaine. A few weeks before the scheduled trial date,
the government filed a prior felony information providing notice of two prior marijuana
convictions. It then offered to withdraw the notice (as well as the original 10-year mandato-
ry minimum) if Kupa would plead to a lower charge. He did, and avoided the prospect of

life in prison—eventually receiving a sentence of 11 years.4

Involvement of Weapons

If a weapon was involved in a drug offense, prosecutors will press the defendant to plead
by raising the specter of consecutive sentences under 18 U.S.C §924(c). The first §924(c)
conviction imposes a mandatory five-year sentence consecutive to the sentence imposed
for the underlying drug crime; second and subsequent convictions each carry 25-year
consecutive sentences—resulting in grotesquely long sentences for drug defendants. In
2004 for example, Marnail Washington, a 22-year-old with no criminal history, was sen-
tenced to 40 years after conviction of possession with intent to distribute crack cocaine
and two §924(c) counts based on possessing, but not using, guns in connection with his

drug offenses. That is, 30 years of his 40-year sentence were on gun counts.

4 Information on the case of Lulzim Kupa obtained from documents filed in United States v. Kupa, United States District
Court for the Eastern District of New York, Case No. 1:11-cr-00345, which are available on PACER
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It is entirely up to prosecutors whether to pursue these increased penalties against an
eligible defendant. If they do and the defendant is convicted, the penalties are mandatory
and judges must impose them. In one case in 2002, Judge Paul Cassell was so distressed
at his powerlessness to avoid imposing an unduly harsh sentence on a young marijuana
dealer (55 years for convictions on three §924(c) counts) that in his sentencing memoran-
dum he called on President George W. Bush to commute the sentence. The president did
not do so. And in a 2010 case, Judge Kiyo Masumoto said that she thought a 20-year
sentence was “quite more than necessary” in the case of Tyquan Midyett, a low-level drug
dealer who refused a 10-year plea and the prosecutors then doubled his sentence by filing
a prior felony §851 information. Still, the judge said she did “not have discretion under the

law to consider a lesser sentence.”s

Punishment to Fit the Crime?

Under well-established criminal justice principles, reflected in US and international human
rights law, convicted criminal offenders should receive a punishment commensurate with
their crime and culpability and no longer than necessary to serve the legitimate purposes
of punishment. Those purposes include holding offenders accountable for their wrongdo-
ing, protecting the public by keeping them in prison, deterring crime, and rehabilitating the
offenders. They do not include penalizing defendants for going to trial or discouraging

future defendants from doing so.

Prosecutors nonetheless believe a defendant’s insistence on going to trial is a perfectly
legitimate reason to pursue an increased sentence—even one that is wholly disproportion-
ate to the underlying offense. As a former US Attorney told us: “We weren’t trained to think

about the lowest sentence that serves the goals of punishment.”¢

Even prosecutors who try to achieve fair sentences through plea bargains acknowledge
that the quest for fairness ends if the defendant refuses to plead. Prosecutors also insist
they are not "punishing" defendants with higher sentences when they refuse to plead

guilty, but rather “rewarding” defendants who, by pleading, spare them the expenditure of

5 United States v. Midyett, United States District Court for the Eastern District of New York, Case No. 07-CRo874, Transcript of
Sentencing Hearing, June 17, 2010.

6 Human Rights Watch telephone interview with former US Attorney (name withheld), April 25, 2013.
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time and resources needed for a trial. From the perspective of the defendant looking at a

significant trial penalty, this is no distinction.

Once they have made a threat during plea negotiations, prosecutors believe they must follow
through with it if the defendant goes to trial, both because a defendant who refuses to plead
deserves “no mercy,” and because they want to be sure future defendants take their threats
seriously. They think they will lose credibility if they permit defendants to reap the same
sentencing "concessions" after a trial as they had been offered if they pled. Asked if they

thought these much higher post-trial sentences are just, prosecutors dodged the question.

In 2012, 26,560 federal drug defendants were prosecuted by 93 US Attorneys and over
5,400 assistant US attorneys in 94 federal districts.” Determining prosecutorial practices
and policies in each district is beyond the scope of this report. Our research shows that
prosecutorial charging and plea bargaining practices vary dramatically from district to

district. It also shows that the trial penalty is widespread across the country.

Key Findings

Using sentencing data from individual cases collected nationwide by the United States
Sentencing Commission (the Sentencing Commission), most of it from 2012, Human Rights
Watch has developed statistics that shed light on the size of the trial penalty. Each case
contains a unique mix of factors that results in the final sentence, but our findings nonethe-

less provide deeply troubling evidence of the price defendants pay if they refuse to plead.
Among our findings:

o Defendants convicted of drug offenses with mandatory minimum sentences who
went to trial received sentences on average 11 years longer than those who pled

guilty (215 versus 82.5 months).

o Among first-time drug defendants facing mandatory minimum sentences who had

the same offense level and no weapon involved in their offense, those who went to

7 USSC, 2012 Sourcebook, “Figure A: Offenders in Each Primary Offense Category, Fiscal Year 2012,”
http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/FigureA.pdf (accessed October 1,
2013).
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trial had almost twice the sentence length of those who pled guilty (117.6 months
versus 59.5 months).

e Among defendants who were eligible for a sentencing enhancement because of
prior convictions, those who went to trial were 8.4 times more likely to have the

enhancement applied than those who plead guilty.

e Among drug defendants with a weapon involved in their offense, those who went to
trial were 2.5 times more likely to receive consecutive sentences for §924(c) charg-
es than those who pled guilty.

These statistics cannot fully capture the leverage that prosecutors exert over individual
defendants during plea bargaining. If a prosecutor’s threats are made orally, there may be
no written record of them. During hearings, when the judge makes a decision whether to
accept a plea agreement, it is rare for prosecutors, defense counsel, or defendants to
mention the sentencing risk defendants faced if they did not plead.

The following case exemplifies the dire consequences that result when prosecutors made
good on their threats to pursue increased sentences for a defendant who refuses to plead. A
prosecutor who was willing to accept a plea that gave the defendant a 10-year sentence, was

willing to have her sentenced to life without parole because she insisted on going to trial.

SANDRA AVERY®

Sandra Avery was a survivor of childhood sexual abuse who served in the army and the army
reserves, earned a college degree, overcame an addiction to crack, became a born-again
Christian, and worked as an accountant. But in her early forties, her life spun out of control:
she became addicted to crack cocaine again, lost her job, and started delivering and selling
small amounts of crack for her husband, a crack dealer.

In 2005, Avery was arrested and indicted by a federal grand jury for possessing 50 grams of

crack with intent to deliver, an offense then carrying a mandatory minimum sentence of 10

8 Information on the case of Sandra Avery obtained from documents filed in United States v. Avery, United States District
Court for the Middle District of Florida, Case No. 8:05-CR-389, which are available on PACER; from Human Rights Watch
correspondence with Avery; and from Human Rights Watch telephone interview with James Preston, federal prosecutor,
Middle District of Florida, August 6, 2013.
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years. Avery refused to enter into a plea agreement with the government because it did not
offer anything less than 10 years and because, as she says, “l simply was not in my right
mind at the time.” She was convicted after trial, and sentenced to life. Because there is no
parole in the federal system, she will remain in prison until she dies.

The life sentence resulted from the government’s choice to trigger a sentencing enhancement
based on Avery’s previous drug convictions. During the early 1990s, she had been convicted
three times under Florida law for possessing small amounts of crack for her personal use; she
told Human Rights Watch that the value of drugs in those three cases amounted to less than

$100 and she was sentenced to community supervision.

When Human Rights Watch asked Avery’s prosecutor why he sought the enhancement in her
case, he said “because it applied.” He said the policy in his office is to seek such enhance-
ments whenever they are applicable, although there is “room to negotiate” if a defendant
pleads guilty and agrees to cooperate with the government. His office policy also permits
prosecutors to seek approval from their superiors not to file for the enhancement, which did
not happen in Avery’s case. Asked whether he thought Avery’s life sentence was just, he
refused to comment.

A Call for Federal Reform

In an August speech to the American Bar Association, Attorney General Eric Holder en-
dorsed the need to reform federal sentencing laws and practices to reduce the number of
people sent to prison and the length of their sentences.

Identifying “just sentences” for low-level, nonviolent drug defendants as a Department of
Justice priority, Holder issued a memorandum to federal prosecutors instructing them to
avoid charging offenses carrying mandatory minimum sentences for certain low-level,
nonviolent offenders. He also directed prosecutors to avoid seeking mandatory drug
sentencing enhancements based on prior convictions when such severe sentences are not

warranted.
Itis too soon to tell how prosecutors will carry out the new policies: they contain easily-

exploited loopholes and do not prohibit prosecutors from pursuing harsh sentences

against a defendant who refuses to plead. Moreover, there is no remedy if prosecutors
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ignore the letter or spirit of Holder’s policies. If a defendant is convicted, the judge must
impose the applicable mandatory minimum sentence or sentencing enhancement sought

by the prosecutor.

A recent case in which the defendant was sentenced after Holder issued his memorandum
suggests some prosecutors may continue to seek egregiously long sentences for drug

defendants who refuse to plead.

ROY LEE CLAY?

On August 27, 2013, a federal court sentenced part-time house remodeler, Roy Lee Clay, 48,
to life behind bars without possibility of parole. He was convicted after trial of one count of
conspiring to distribute one kilogram or more of heroin—a crime that normally carries a 10-
year sentence. Prosecutors asserted he was part of a 14-person heroin trafficking group
centered in Baltimore, Maryland, and that for two-and-a-half years, Clay distributed heroin to
other dealers and to users as well. There was no evidence in his case that he used violence to

further his drug activities.

Clay had two prior drug convictions: a 1993 federal conviction for possession with intent to
distribute 100 grams of a mixture containing heroin for which he was sentenced to 87 months
in prison, and a 2004 state conviction for possession with intent to distribute controlled

substances.

The government offered to let Clay plead to 10 years on the drug charges. It also threatened
to file an information with the court seeking a penalty enhancement to life based on the two
prior convictions if Clay insisted on going to trial. He rejected the plea offer and went to trial,
which ended with a hung jury. The government renewed the 10-year plea offer, but Clay again
refused. After the second trial, Clay was convicted. The government made good on its threat

and sought the mandatory enhancement based on the two prior convictions.

Previously willing to accept a 10-year sentence, prosecutors ensured Clay would spend the

9 Except as otherwise noted, information on the case of Roy Lee Clay obtained from documents filed in United States v. Clay,
United States District Court for the District of Maryland, Case No. 1:11-cr-00569, which are available on PACER; Human Rights
Watch telephone interview with Michael D. Montemarano, defense attorney, Baltimore, Maryland, September 4, 2013; and
Human Rights Watch telephone interview with Christopher ). Romano, assistant US attorney, Baltimore, Maryland, Septem-
ber 3, 2013.
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rest of his life behind bars. At his sentencing, Judge Catherine Blake called the life without

parole sentence “extremely severe and harsh.”°

One prosecutor in the case told Human Rights Watch he thought the life sentence was
consistent with the Attorney General’s August 2013 memorandum instructing prosecutors to
seek prior conviction enhancements only in cases in which such severe sanctions are
appropriate. Still, he refused to explain why he thought Clay deserved a life sentence.

Looking Ahead

As an organization dedicated to enhancing respect for and protection of human rights,
Human Rights Watch insists that individuals who violate the rights of others be held
accountable for their crimes. We also insist that all people accused of crimes have fair

legal proceedings to determine their guilt.

Plea agreements do not necessarily violate human rights; defendants may choose to give
up their right to trial in return for a sentencing concession. Nevertheless, plea bargaining
as practiced in US federal drug cases raises significant human rights concerns. It is one
thing for prosecutors to offer a modest reduction of otherwise proportionate sentences for
defendants who plead guilty and accept responsibility for their offense. Such a discount
does not offend human rights.

But the threat of a large trial penalty is unavoidably coercive and contrary to the right to
liberty and to a fair trial. In some cases, the sentences imposed on drug defendants who

refused to plead are so disproportionately long they qualify as cruel and inhuman.

Momentum is growing to end nearly three decades of harsh sentences for federal drug
offenders amid growing realization that the US cannot incarcerate its way out of drug use
and abuse, and that long sentences neither ensure public safety nor strengthen communi-
ties. There is also growing and welcome national recognition that meaningful reform of

federal drug laws must include restoring sentencing discretion to federal judges.

10 |an Duncan, “Heroin dealer gets mandatory term of life without parole,” Baltimore Sun, August 27, 2013,
http://www.baltimoresun.com/news/maryland/crime/blog/bs-md-ci-heroin-dealer-sentence-20130827,0,6489102.story
(accessed September 17, 2013).
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We believe Congress should eliminate mandatory minimum drug sentences: the one-size-
fits-all approach of the mandatory minimum statutes prevents sentences tailored to the
individual case. Congress should also eliminate mandatory penalties based on prior
convictions or guns. With sentencing guidelines and appellate review to keep judicial
sentencing discretion within appropriate bounds, there is no need for mandatory punish-
ments that primarily serve to coerce defendants into pleading guilty, an unacceptable

exercise of government power.

A sound criminal justice system, like all forms of good government, needs checks and
balances. Prosecutors should have charging discretion and be encouraged to exercise it
carefully and fairly. But the final say over sentences defendants receive must come from
independent federal judges who have no personal or institutional stake in the outcome of
a case other than to ensure justice is done and rights are respected. Judges with sentenc-
ing discretion could end the disgraceful trial penalty in federal drug cases and ensure

defendants receive sentences reflecting their crimes, not their willingness to plead.»

1 The coercive charging and plea bargaining practices of federal prosecutors in drug cases may well be similar to those they
use in other federal criminal cases. We believe state criminal prosecutions for drugs and other offenses may also be marred
by excessive trial penalties. Although this report is focused solely on federal drug prosecutions, the concerns we raise

regarding proportionate sentences and defendants’ rights may apply equally in these other contexts.
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Recommendations

Human Rights Watch offers the recommendations below to end the prosecutorial practice
of coercing drug defendants into guilty pleas with threats of draconian sentences. Our
recommendations address both the need for reform of the federal sentencing regime and

the need for constraints on prosecutorial plea bargaining practices.

Our most important recommendation is for Congress to restore sentencing discretion to
the federal judiciary. While mandatory punishment is not the only factor that convinces
defendants to plead guilty, there is no question prosecutors coerce many pleas because
they can threaten exorbitant mandatory sentences for defendants who go to trial. If federal
judges had authority to review and revise drug sentences to ensure they satisfy the re-

quirements of justice, it would diminish the power of prosecutorial threats.

Our recommendations would not eliminate plea bargaining. Prosecutors could offer
modest sentence reductions to reward defendants who choose to plead guilty. But prose-
cutors would no longer be able to force defendants to plead to avoid grotesquely long
sentences. They would be required to charge offenses carrying sentences proportionate to
the defendant’s crime and culpability, they would be limited in the extent of the discount
from those sentences that could be offered in exchange for the defendant’s willingness to
plead guilty, they would be prohibited from threatening superseding indictments with
higher charges in order to secure a plea and, finally, they would be prohibited from filing

such indictments to punish defendants who refuse to plead.

To Congress

e End mandatory minimum drug sentences and restore to judges the ability to calcu-
late proportionate sentences in all drug cases, taking into account the sentencing
guidelines for federal drug defendants. Congress should enact legislation to:

o Abolish federal mandatory minimums for drug offenders based upon the

quantity of the drug involved.

o Abolish mandatory sentence increases based on the number and nature of

prior convictions.
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o Abolish mandatory consecutive sentences for drug defendants who use,

carry, or possess firearms in connection with their drug crime.

To the Attorney General

e Establish just sentences as a Department of Justice goal for all drug offenders re-
gardless of whether they plead guilty or go to trial. Define just sentences as those
which are proportionate to the defendant’s individual conduct and culpability and
which are no longer than necessary to further the purposes of punishment in each
individual case.

o Direct prosecutors to seek indictments only for charges that would yield a fair and
proportionate sentence for each individual defendant in light of the facts known
about that defendant. If an offense carrying a fair sentence has been charged,
prosecutors may offer a modest sentencing benefit to reward a defendant for
pleading guilty, but should not offer to reduce the defendant’s sentence to such an
extent as to coerce the defendant into waiving the right to trial. We urge the De-
partment of Justice to establish parameters for what such a modest reward might
be. In addition, the Department of Justice should explicitly prohibit prosecutors
from: 1) threatening higher sentences to secure pleas from drug defendants and 2)
filing superseding indictments that raise the sentence faced by a defendant solely
because the defendant refused to plead guilty.
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Methodology

This report is based on the following sources of information: interviews; federal cases,
legal articles, and other literature on drug cases and plea bargaining; and sentencing

statistics.

Human Rights Watch interviewed scores of individuals with deep knowledge of federal
sentencing practices, including 7 federal district judges, 4 current or former US Attorneys,
18 current or former assistant US attorneys, and 40 federal public defenders and defense
counsel in private practice (not including former prosecutors now in private practice). We
also talked with academics and public policy advocates and corresponded with a handful
of federal prisoners serving sentences for drugs. The names of most current and former

prosecutors and private attorneys have been kept confidential at their request.

We reviewed court decisions and documents filed in hundreds of cases. The documents
filed in individual court cases were available through PACER (Public Access to Court
Electronic Records). Unfortunately, plea bargains were often not available to view on
PACER. Similarly, documents that refer to or reflect cooperation with the government by a
defendant are often sealed and not available to view. Presentencing reports filed by

probation officials are also confidential and not available for public viewing on PACER.

All statistics in this report regarding the sentencing of federal drug defendants originated
in sentencing data maintained or published by the United States Sentencing Commission
(the Sentencing Commission). Where possible, we relied on relevant data published by the
Sentencing Commission in various reports and documents. We used data available from
the Sentencing Commission’s publically accessible Monitoring Datafile for Fiscal Year 2012
to develop findings regarding the sentencing consequences for federal drug offenders of
pleading guilty versus going to trial. Analysis was limited to federal drug defendants for
whom the Sentencing Commission received full documentation from the courts. Of the
26,560 drug offenders in the Sentencing Commission’s files for fiscal year 2012, there was

enough data to analyze 24,765 or 93 percent of them.

We also used unpublished data, developed by the Sentencing Commission, on the propor-

tion in each federal district of drug defendants eligible for prior drug conviction
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enhancements and the rate at which such enhancements were applied to eligible defend-
ants. We also used commission data on the average sentences for defendants based on
whether they were convicted by plea or after trial and by whether the sentencing enhance-
ment was applied. The Sentencing Commission developed this data by analyzing samples
of 3,050 cases from fiscal year 2006, 5,434 cases from fiscal year 2008, and 5,451 cases
from fiscal year 2009.12 The Sentencing Commission provided the data to Judge Mark

Bennett, who used them in a recent decision and shared it with us.:

12 See USSC, “Report to the Congress: Mandatory Minimum Penalties in the Federal Criminal Justice System,”
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Mandatory_Minimum_Penalti
es/20111031_RtC_Mandatory_Minimum.cfm (accessed October 1, 2013), pg. 254 for a description of the sample data.

13 United States v. Young, 2013 U.S. Dist. LEXIS 116042 (N.D. lowa 2013), Discussing the dramatic national disparity in the
Department of Justice’s application of 21 U.S.C. § 851 enhancements.
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I. Federal Drug Sentencing and Swollen Federal
Prison Populations

Since the modern day anti-drug effort began in the mid-1980s, vigorous federal drug law
enforcement and harsh sentences have fueled the soaring federal prison population and

resulted in large numbers of prisoners serving long drug sentences in federal prisons.

Between 1980 and 2013, the number of incarcerated federal drug defendants soared from
4,749 to 100,026—an astonishing 2,006 percent. As of September 28, 2013, half—50.1
percent—of all federal prisoners were serving time for drug offenses.® In fiscal year 2012

alone, 26,560 men and women were convicted of federal drug crimes.6

Counter to popular belief, most drug offenders are not kingpins or the most serious drug
offenders. As one former US Attorney told Human Rights Watch,

The public simply does not realize how many low-level guys are in [federal]
prison.... We lock up the lowest fruit in drug conspiracies. | once asked
another US Attorney with 30 years as a prosecutor how many times he’d put

a major drug player in prison. He said he could count them on one hand.v

14 The federal prison population has quintupled— from 42,000 in the mid-1980s when the new federal sentencing regime of
mandatory minimum sentences and sentencing guidelines was instituted— to over 219,000 today. Federal prisons are
overcrowded— currently 38 percent over capacity— and consume an increasing portion of the Justice Department’s budget.
Government Accountability Office, “Bureau of Prisons: Growing Inmate Crowding Negatively Affects Inmates, Staff, and
Infrastructure,” GAO -12-743, September 2012, http://www.gao.gov/assets/650/648123.pdf (accessed September 30, 2012).
The Department of Justice’s (DOJ) Fiscal Year 2014 Budget requests a total of $8.5 billion for federal prisons and detention,
out of a total DOJ request of $27.6 billion. United States Department of Justice, “FY 2014 Budget Summary,”
http://www.justice.gov/jmd/2014summary/pdf/fy14-bud-sum.pdf#bs (accessed September 30, 2013), p. 11. See Letter from
Lanny A. Breuer, assistant attorney general, and Jonathan . Wroblewski, director, Office of Policy and Legislation, to Hon.
Patti B. Saris, chair, U.S. Sentencing Commission, July 23, 2012, http://www.justice.gov/criminal/foia/docs/2012-annual-
letter-to-the-us-sentencing-commission.pdf (accessed September 30, 2013).

15 See Quick Facts about the Bureau of Prisons, http://www.bop.gov/news/quick.jsp#2 (accessed October 28, 2013). This is
an increase from 2011 when 48 percent of federal prisoners were serving time for drug offenses. E. Ann Carson and William J.
Sabol, Bureau of Justice Statistics, US Department of Justice, “Prisoners in 2011,” December 2012,
http://www.bjs.gov/content/pub/pdf/p11.pdf (accessed September 30, 2013), Table 11.

16 YSSC, 2012 Sourcebook, “Table 3: Change in Guideline Offenders in Each Primary Offense Category, Fiscal Year 2011 —
2012,” http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/Tableo3.pdf (accessed
September 30, 2013).

17 Human Rights Watch telephone interview with former US Attorney (name withheld), April 25, 2013.
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FIGURE 2: NUMBER OF PEOPLE IN FEDERAL PRISON FOR DRUG OFFENSES,
1980-2013

100,026
97,472
94,600
4,749
1980 1990 2000 2010

Source: U.S. Department of Justice, Federal Bureau of Prisons, available through Sourcebook of Criminal Justice
Statistics, Table 6.57, http: //www.albany.edu/sourcebook; E. Ann Carson and William J. Sabol, Prisoners in 2011.
Washington D.C.: Bureau of Justice Statistics, (2012); Bureau of Prisons Quickfacts,
http: /f w.bop.gov/news/quick.jsp#2. 1980-2011 data is of number of prisoners on 12/31 of each year. The

2013 data is of number of prisoners on 9/28/2013.

In fact, the most common functions of convicted federal drug defendants were courier (23
percent), followed by wholesaler (21.2 percent) and street-level dealer (17.2 percent),
according to an analysis of drug offender function by the Sentencing Commission.:8 The
Sentencing Commission has also calculated that 93.4 percent of federal drug defendants

were in the lower or middle tiers of the drug business. In 2012, 85 percent of drug de-

18 The analysis was undertaken in 2010 based on a sample of drug offenders from 2009. According to the Sentencing
Commission’s definitions, couriers transport or carry drugs using a vehicle or other equipment; street-level dealers distribute
retail quantities (less than one ounce) directly to users; and wholesalers buy or sell at least one ounce or possess at least
two ounces. USSC, “Report to the Congress: Mandatory Minimum Penalties in the Federal Criminal Justice System,”
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Mandatory_Minimum_Penalti
es/20111031_RtC_Mandatory_Minimum.cfm, pp. 166-169.

19 Percentage calculated on basis of whether the defendants received an aggravating role adjustment under the guidelines
2012 Sourcebook. USSC, 2012 Sourcebook, “Table 37: Criminal History Category of Drug Offenders in Each Drug Type, Fiscal
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fendants had no weapon involved in their offense, a crude proxy for determining whether
the defendant’s conduct was violent.ze Fifty-three percent had either an insignificant or no

state or federal criminal history.2

The average federal drug sentence has increased 250 percent since 1987 when the Sen-
tencing Commission published its guidelines.22 In 2012, the average sentence length for all
defendants sentenced for federal drug trafficking offenses was 68 months.23 The Urban
Institute, a private research and policy organization, has calculated that the increase in
sentence length for federal drug offenders “was the single greatest contributor to growth in

the federal prison population between 1998 and 2010.”24

The federal government and the states have overlapping laws establishing criminal
sanctions for drug-related conduct, and federal law enforcement agents and prosecutors

do not have to defer to state prosecutions.2s

Year 2012,” http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/Table37.pdf (accessed
October 1, 2013). See USSC, “2012 Guidelines Manual,” November 1, 2012,
http://www.ussc.gov/Guidelines/2012_Guidelines/Manual_PDF/2012_Guidelines_Manual_Full.pdf (accessed October 1,
2013), section 3B1.1 for an explanation of aggravated role sentence adjustment.

20 YSSC, 2012 Sourcebook, “Table 39: Weapon Involvement of Drug Offenders in Each Drug Type, Fiscal Year 2012,”
http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/Table3g.pdf (accessed October 1,
2013); United States v. Leitch, 2013 U.S. Dist. LEXIS 27796, 53(E.D.N.Y 2013).

21 JSSC, 2012 Sourcebook, “Table 37,”
http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/Table37.pdf. Fifty-three percent of
federal drug defendants in 2012 were in criminal history category |, which means they had no more than one criminal history
point. Criminal history points are based on state or federal sentences. See USSC, “2012 Guidelines Manual,”
http://www.ussc.gov/Guidelines/2012_Guidelines/Manual_PDF/2012_Guidelines_Manual_Full.pdf, Chapter Four, Part A.

22 Government Accountability Office, “Bureau of Prisons: Growing Inmate Crowding Negatively Affects Inmates, Staff, and
Infrastructure,” http://www.gao.gov/assets/650/648123.pdf.

23 USSC, 2012 Sourcebook, “Table 13: Sentence Length in Each Primary Offense Category, Fiscal Year 2012,”
http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/Table13.pdf (accessed October 1, 2013).
The average sentence length has decreased from 82 months in 2008, primarily as a consequence of the Fair Sentencing Act which
reduced sentences for crack offenses. Ibid., “Figure E: Length of Imprisonment in Each General Crime Category, Fiscal Years 2008-
2012,” http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/FigureE.pdf (accessed October 1,
2013). The length of prison sentences varied by type of drugs: from an average of 97 months for crack offenders to 36 months for
marijuana. Ibid., “Figure J: Length of Imprisonment in Each Drug Type, Fiscal Year 2012,”
http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/Figure).pdf (accessed October 1, 2013).

24 Kamala Mallik-Kane, Barbara Parthasarathy, and William Adams, Urban Institute, “Examining Growth in the Federal Prison
Population, 1998 to 2010,” September 2012, http://www.urban.org/UploadedPDF/412720-Examining-Growth-in-the-Federal-
Prison-Population.pdf (accessed September 30, 2013).

25 For example, selling heroin is illegal under federal law as well as state laws. State sentences tend to be less severe than
federal. Drug law enforcement in the United States is carried out by federal, state, and local agencies. Local agents are
responsible for most drug arrests, but local prosecutors often let federal prosecutors handle larger drug conspiracies, violent
gangs, or cases in which they want to ensure the harsher federal sentences are imposed on particular defendants. Agents
with the federal Drug Enforcement Administration (DEA) primarily investigate major narcotics violators, enforce regulations
governing the manufacture and dispensing of controlled substances, and perform various other functions to prevent and
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There are 94 districts in the federal criminal justice system. Prosecutors in each district
operate under the same federal statutes defining crimes and setting out criminal proce-

dures, and are subject to policies set by the Department of Justice.

But each district office also has considerable autonomy, its own internal policies and
culture, and its own ways of dealing with the local defense bar (which will also have its
distinctive characteristics) and the particularities of the federal judges. The data we
compiled for this report shows striking variation in the average sentences for federal drug

offenders convicted of trafficking offenses across the federal districts (Figure 3).2¢

As seen in Figure 3, the average prison sentence was over 11 years longer in the central
district of Illinois—the district with the highest average sentence—than in Arizona, the
district with the lowest. The data and our research suggest that the differences to some

extent reveal different policies and practices with regard to charging and plea bargaining.2”

control drug trafficking. In 2012, DEA agents made 30,476 arrests. United States Drug Enforcement Administration, “DEA
Domestic Arrests,” http://www.justice.gov/dea/resource-center/statistics.shtml#arrests (accessed September 30, 2013).
The FBI employed 16,835 full-time personnel with arrest and firearm authority. These agents investigate more than 200 types
of federal crimes. The FBI has concurrent jurisdiction with the DEA over drug offenses under the Controlled Substances Act.
Brian A. Reaves, Bureau of Justice Statistics, US Department of Justice, “Federal Law Enforcement Officers, 2008,” June 2012,
http://www.bjs.gov/content/pub/pdf/fleoo8.pdf (accessed September 30, 2013).

26 5ee Appendix showing average sentences by federal district. In fiscal year 2012, out of a total of 26,560 federal drug cases,
24,736, or 93 percent, involved drug trafficking; the remainder were cases for simple possession and use of a communica-
tions facility to facilitate a drug offense. Calculated from data in USSC, “Federal Sentencing Statistics by District, Circuit &
State for Fiscal Year 2012,”
http://www.ussc.gov/Data_and_Statistics/Federal_Sentencing_Statistics/State_District_Circuit/2012/index.cfm(accessed
October 1, 2013), Table 1. Under the federal sentencing guidelines, a “drug trafficking offense” is “an offense under federal,
state, or local law that prohibits the manufacture, import, export, distribution, or dispensing of a controlled substance (or a
counterfeit substance) or the possession of a controlled substance (or a counterfeit substance) with intent to manufacture,
import, export, distribute, or dispense.” U.S.S.G. § 2L1.2(b)(2).

27 We analyzed available district-level data to determine whether there were any associations between variables that could
help explain district variations in drug offender sentencing, but none of the variables correlated with each other. The
variables we looked at included: the total population of the district; the percent of total offenders who were drug offenders;
the percent of drug offenders who pled guilty; the average prison sentence for drug offenders; the percent of drug offender
sentences that were within guideline range; the percent of cases that had lower sentences because the defendants provided
substantial assistance to the government (§5k1.1 sentences); and the percent of drug offenders who received below-
guidelines sentences that were not sponsored by the government. We did not have data that would enable us to examine
district-level variations in the proportion of defendants convicted of more serious trafficking offenses. If such variations
existed, they might contribute to district differences in average sentence lengths. Based on our research, however, we do not
believe there are significant variations in offense seriousness between the districts such as might account for the differences
in average sentence lengths.
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FIGURE
BY FEDERAL DISTRICT (FY 2012)

3: AVERAGE SENTENCE (MONTHS) FOR DRUG TRAFFICKING OFFENDERS
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Il. Federal Sentencing: Mandatory Sentences and
Sentencing Guidelines

Sentencing guidelines and mandatory minimums deny the reality of life;

they substitute formulas for reality.

—Judge Jed S. Rakoff, New York, March 18, 2013

In the mid-1980s, Congress dramatically changed sentencing in federal criminal cases.
Seeking certainty, uniformity, and severity, Congress stripped the federal judiciary of its
ability to determine sentences in federal drug cases by establishing a sentencing regime of
mandatory minimum sentences and mandatory sentencing guidelines. Somewhat incon-
sistently, it also instructed federal judges to impose sentences that were “not greater than
necessary” to further punishment: i.e. retribution, incapacitation, deterrence, and rehabili-
tation.>8

The new sentencing regime required longer sentences for federal drug offenders.29 This,
coupled with the abolition of federal parole in 1984, resulted in a remarkable increase in
the time that federal drug offenders spend behind bars: from 1984 to 1991, their average

prison time leaped from less than 30 to nearly 80 months.3°

Whether a defendant is convicted by plea or after trial, the sentencing judge will impose a
sentence based on statutorily mandated sentences and the sentencing guidelines. The

guidelines are no longer mandatory, but judges must still take them into consideration

28 With the Sentencing Reform Act of 1984, Congress abolished parole, instituted determinate sentencing, authorized the
creation of the United States Sentencing Commission to establish sentencing guidelines, and set forth factors for federal courts
to consider when imposing a sentence of imprisonment. Title Il of the Comprehensive Crime Control Act of 1984, P.L. no. 98-473,
98 Stat.1987, 1987-1988 (codified as amended through Titles 18 and 28 of the U.S. Code). The factors courts are to consider in
sentencing are set forth in 18 U.S.C. § 3553(a). The Anti-Drug Abuse Act of 1986 established the basic framework of mandatory
minimum penalties still applicable to federal drug trafficking offenses. Pub. L. No. 99-570, 100 Stat. 3207 (1986).

29 Administrative Office of the United States Courts, from Sourcebook of Criminal Justice Statistics Online, “Table 5.38:
Defendants sentenced for violation of drug laws in U.S. District Courts,”
http://www.albany.edu/sourcebook/pdf/t5382010.pdf (accessed September 30, 2013). In 2007, the average sentence
length reached its highest, 88.9 months. See Paul J. Hofer, Charles Loeffler, Kevin Blackwell, and Patricia Valentino, United
States Sentencing Commission (USSC), “Fifteen Years of Guidelines Sentencing: An Assessment of How Well the Federal
Criminal Justice System Is Achieving the Goals of Sentencing Reform,” November 2004,
https://www.ncjrs.gov/pdffiles1/Digitization/208044NCJRS.pdf (accessed October 1, 2013), p. 53, Figure 2.6.

39 See USSC, “Fifteen Years of Guidelines Sentencing,” https://www.ncjrs.gov/pdffiles1/Digitization/208044NCJRS.pdf,
Figure 2.6, at 53.
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when setting a sentence. If a defendant is convicted of an offense carrying a mandatory
minimum sentence, the judge cannot sentence below that minimum unless the defendant
either qualifies for an exemption under the so-called safety valve, or the government files a
motion to waive the minimum because the defendant has provided substantial assistance

to the government (see below in Section V).

Sentences higher than the minimum can be imposed up to the maximum sentence
permitted by statute. When a defendant is charged with offenses that do not carry manda-
tory minimum sentences, or if the defendant qualifies for relief from the minimum, then

the judge sets the sentence by looking to the guidelines, and taking into account Congress’

sentencing directives.3

This section examines statutory minimum sentences that are keyed to the weight and type
of drug, and how they were incorporated into the sentencing guidelines. Section IIl ad-
dresses provisions that trigger higher sentences for drug offenders based on their prior

convictions or the use or possession of guns related to the drug offense.

Mandatory Minimum Drug Sentences

[Mandatory minimum sentences] are cruel, unfair, a waste of resources,

and bad law enforcement policy. Other than that they are a great idea.3?

—Former Federal District Judge John S. Martin, Jr. in Notre Dame Journal of Law

3118 U.S.C. 3553: Imposition of a Sentence: a) Factors To Be Considered in Imposing a Sentence.— The court shall impose a
sentence sufficient, but not greater than necessary, to comply with the purposes set forth in paragraph (2) of this subsection.
The court, in determining the particular sentence to be imposed, shall consider—

(1)the nature and circumstances of the offense and the history and characteristics of the defendant;

(2)the need for the sentence imposed—

(A)to reflect the seriousness of the offense, to promote respect for the law, and to provide just punishment for the offense;
(B)to afford adequate deterrence to criminal conduct;

(Oto protect the public from further crimes of the defendant; and

(D)to provide the defendant with needed educational or vocational training, medical care, or other correctional treatment in
the most effective manner;

(3)the kinds of sentences available;
(4)the kinds of sentence and the sentencing range established for—
(A)the applicable category of offense committed by the applicable category of defendant as set forth in the guidelines—

(i)issued by the Sentencing Commission pursuant to section 994(a) (1) of title 28, United States Code, subject to any
amendments made to such guidelines by act of Congress (regardless of whether such amendments have yet to be incorpo-
rated by the Sentencing Commission into amendments issued under section 994(p) of title 28.

32 John S. Martin, Jr., “Why Mandatory Minimums Make No Sense,” Notre Dame Journal of Law, Ethics & Public Policy, vol. 18
(2004), p. 317.
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The punishment is supposed to fit the crime, but when a legislative body
says this is going to be the sentence no matter what other factors there are,
that’s draconian in every sense of the word. Mandatory sentences breed
injustice.33

—Senior United States District Judge Roger Vinson, as quoted in 7he New York

Times, December 12, 2012

With the Anti-Drug Abuse Act of 1986 (ADAA), Congress enacted a mandatory minimum
sentencing regime for federal drug crimes keyed to the weight and type of drug involved in
the offense.34 Passed with little deliberation or preparation,3s the harsh new regime
reflected the ascendancy of “tough on crime” policies, concern about drugs, violence, and

racial tensions, and the belief severe sentences were needed to restore law and order.3¢

33 Senior United States District Judge Roger Vinson, quoted in John Tierney, “For Lesser Crimes, Rethinking Life Behind Bars,”
The New York Times, December 12, 2012, p. A1.

34 Under federal law it is unlawful for a person to “manufacture, distribute, or dispense, or possess with intent to manufac-
ture, distribute, or dispense, a controlled substance,” and it is unlawful to import or export such substances. See 21 U.S.C.
§841and 18 U.S.C. §960. Conspiracies to commit these offenses carry the same sentences as the substantive offense 21
U.S.C. §846, 963. Controlled substances, hereinafter referred to as drugs, include powder cocaine, crack cocaine, marijuana,
methamphetamine, and heroin, among others. 21 U.S.C. §802. In this report we use the term drug offender to referto a
person engaging in the activities prohibited by Sections 841 and 960 or who conspires to do so. The new legislation was
enacted with little debate or preparatory deliberation.

35 The Anti-Drug Abuse Act (ADAA) of 1986 was expedited through Congress, passing without the usual subcommittee
hearings, markups of bills, and amendments passed at the committee level. Some individual members of Congress delivered
floor statements, but there was no committee report analyzing the act’s key provisions. Drug quantities triggering the
mandatory minimum sentences were based on anecdotal evidence, and did not reflect research, statistical data, or input
from expert agencies. See Testimony of Eric E. Sterling, president, Criminal Justice Policy Foundation, before United States
Sentencing Commission on Proposed Guideline Amendments for Public Comment, March 22, 1993; United States Sentencing
Commission (USSQ), “Special Report to Congress: Cocaine and Federal Sentencing Policy,” 1995, p. 117.

36 Prior to the ADAA, federal drug offenders were subject to maximum sentences and no statutory mandatory minimum
sentences. See, e.g., 21 U.S.C. §841(b)(1)(A) (1982). Crack cocaine offenses were subjected to uniquely harsh penalties
because that drug was linked in the mainstream’s collective consciousness with dangerous, poor, minority, inner-city dwellers
(even though there were and still are more white users of crack than black users), and because of the erroneous but wide-
spread belief that crack (which is pharmacologically identical to powder cocaine) was uniquely dangerous. USSC, “Special
Report to Congress: Cocaine and Federal Sentencing Policy,” pp. 118-121; Michael S. Nachmanoff and Amy Baron-Evans,
“BookerFive Years Out: Mandatory Minimum Sentences and Department of Justice Charging Policies Continue to Distort the
Federal Sentencing Process,” Federal Sentencing Reporter, vol. 22 (December 2009), pp. 96-99; Jamie Fellner, “Race and
Drugs” in The Oxford Handbook of Ethnicity, Crime, and Immigration, Sandra M. Bucerius and Michael Tonry, eds., (forthcom-
ing); Jamie Fellner, “Race, Drugs, and Law Enforcement in the United States,” Stanford Law & Policy Review, vol. 20 (2009), pp.
257-292. Under the notorious federal 100-1 law governing powder and crack sentences, federal defendants with five grams of
crack cocaine received the same mandatory minimum five-year sentence as defendants with 5oo grams of powder cocaine. As
the United States Sentencing Commission has amply documented, there is no scientific evidence or empirical research to
support subjecting crack offenders to higher sentences than powder. USSC, “Special Report to Congress: Cocaine and Federal
Sentencing Policy,” pp. 63-67, 72-98. The Fair Sentencing Act of 2010 (FSA) reduced the statutory penalties for crack offenses
by increasing the quantity threshold required to trigger a mandatory sentence. The ten-year threshold was increased from 50 to
280 grams; the amount to trigger a five-year minimum sentence was increased from 5 to 28 grams. Congress thus reduced
from 100-1 to 18-1 the disparity between the quantities of crack and powder cocaine that triggered mandatory sentences. The
Fair Sentencing Act (FSA) is not retroactive. In Dorsey v. United States, the Supreme Court ruled that the FSA applies to
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The centerpiece of the new drug sentencing scheme is five- and ten-year mandatory
minimum sentences for drug trafficking—a term that encompasses possession with intent
to distribute, distribution, or manufacturing.3” Under current law, for example, a 10-year
mandatory minimum sentence with a maximum term of life imprisonment is triggered by
drug trafficking offenses involving 5 kilograms of powder cocaine, 280 grams of crack
cocaine, or 50 grams of pure methamphetamine. A five-year mandatory minimum sentence
with a maximum of forty years is triggered, for example, by 500 grams of powder cocaine,

28 grams of crack, or 5 grams of pure methamphetamine.

When it enacted the ADAA, Congress apparently thought the weight of the drugs involved
would be a reasonable proxy for the drug trafficking role.38 Unfortunately, it got the num-
bers wrong: even low-level offenders distribute the quantities that garner the five- and ten-
year minimum sentences Congress intended for more serious traffickers.3 According to a

2011 Sentencing Commission analysis, “the quantity of drugs involved in an offense was

defendants convicted of crack offenses before the enactment of the FSA but sentenced after it took effect. Dorsey v. United
States, 132 S. Ct. 2321 (2012). The sentencing guidelines for crack offenses, which were reduced after enactment of the FSA to
incorporate the 18-1 ratio, are retroactive. Defendants sentenced under the old guidelines may be eligible for a reduction, but
only to the extent their sentences were based on a sentencing range. They are not eligible for reductions below the statutory
mandatory minimum term of imprisonment for their offenses. Politics and public concern have also driven the extremely high
sentences for methamphetamine offenses. While it takes one kilogram of heroin to trigger a ten-year mandatory sentence, it
only takes 50 grams of pure methamphetamine to trigger the same sentence.

37Certain other drug offenses also do not carry mandatory minimum sentences, e.g. use of property as a drug storage facility or a
trafficking offense that does not have a specified drug amount. See 21 U.S.C. §856. If prosecutors decline to charge the amount of
drug necessary to trigger a mandatory minimum sentence for drug trafficking then the mandatory will not apply and convicted
defendants can receive sentences ranging from zero to forty years of prison. For an excellent overview of federal drug mandatory
minimumes, their application, the defendants victimized by them, and expert opinions about them, see generally, the website of
FAMM (Families Against Mandatory Minimumes), http://famm.org/about/ (accessed October 28, 2013).

38«For the kingpins— the masterminds who are really running these operations— and they can be identified by the amounts
of drugs with which they are involved— we require a jail term upon conviction. If it is their first conviction, the minimum term
is 10 years.... Our proposal would also provide mandatory minimum penalties for the middle-level dealers as well.... [They]
would have to go to jail—a minimum of 5 years for the first offense.” USSC, “Report to the Congress: Mandatory Minimum
Penalties in the Federal Criminal Justice System,”
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Mandatory_Minimum_Penalti
es/20111031_RtC_Mandatory_Minimum.cfm, p. 24 (quoting Senator Robert Byrd, 132 Cong. Rec. 27, 193-194 (September 30,
1986)) (internal footnotes omitted). Congress also thought the mandatory minimums would “give greater direction to the DEA
and the US Attorneys on how to focus scarce law enforcement resources.” Ibid. Nachmanoff and Baron-Evans, “BookerFive
Years Qut,” Federal Sentencing Reporter, p. 96.

39 The government can influence the amount of drugs for which a defendant is charged. Law enforcement agents or
confidential informants working for the government may make multiple buys from a drug seller until he has sold a total
quantity that triggers a higher mandatory minimum. They may also aggressively solicit offenders to influence the amount
they sell. Human Rights Watch interview with A.). Kramer, federal public defender in the District of Columbia, Washington,
D.C., February 12, 2013.
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not closely related to the offender’s function in the offense.”s Federal prosecutors do not,
however, limit charges carrying mandatory sentences to the drug offenders Congress had

in mind. The Department of Justice,

[h]as turned a law that sought to impose enhanced penalties on a select
few into a sentencing regime that imposes them on a great many,

producing unfairly harsh consequences that Congress did not intend.«

Sixty percent of federal drug offenders sentenced in fiscal year 2012 were convicted of
charges carrying a mandatory minimum sentence for their drug offense.«2 We do not know
how many of the remaining 40 percent of defendants were originally charged with offenses
that carried a minimum sentence reduced to non-mandatory minimum offense due to a
plea bargain. From 1995 to 2010, the proportion of drug offenders in federal prison con-

victed of offenses carrying mandatory minimum penalties rose from 78.2 to 84.6 percent.4

In 2010, Jamel Dossie, a 20-year-old, small-time street-level drug dealer’s assistant earned
about $140 acting as a go-between in four hand-to-hand sales totaling 88.1 grams or 3.1
ounces of crack. He was a “mope”—a person occupying the lowest rungs in the drug
business. Prosecutors could have charged him under a statute that carried a sentencing
range of o to 20 years.4: Instead, they charged him with an offense carrying the five-year

mandatory minimum sentence intended for mid-level offenders.45 Judge John Gleeson felt a

40 SSC, “Report to the Congress: Mandatory Minimum Penalties in the Federal Criminal Justice System,”
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Mandatory_Minimum_Penalti
es/20111031_RtC_Mandatory_Minimum.cfm, p. 262.

41 United States v. Dossie, 851 F. Supp. 2d 478, 481 (E.D.N.Y. 2012).

42 USSC, 2012 Sourcebook, “Table 43: Drug Offenders Receiving Mandatory Minimums in Each Drug Type, Fiscal Year 2012,”
http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/Table43.pdf (accessed October 1,
2013).

43 USSC, “Report to the Congress: Mandatory Minimum Penalties in the Federal Criminal Justice System,”
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Mandatory_Minimum_Penalti
es/20111031_RtC_Mandatory_Minimum.cfm, p. 165. The proportion of all federal drug offenders subject to a mandatory
minimum penalty at sentencing— e.g., who did not benefit from safety valve or substantial assistance—has remained
relatively stable: 55.9 percent in 1995 and 52.9 percent in 2010. |bid.

4421 U.S.C. §841(b)(1)(0).

45 Because Dossie had two prior misdemeanor convictions, he was ineligible for the safety valve, which allows judges to
avoid applying the mandatory minimum sentence to low-level and nonviolent defendants with little or no criminal back-
ground. See discussion of safety valve exemptions from mandatory minimum sentences in Section IV, below.
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five-year sentence was “too severe” for a low-level addict selling drugs on the street, but

was nevertheless required by the sentencing law to impose it.4¢

Conspiracy Laws: Ratcheting up the Drug Quantity

Conspiracy to commit a drug crime carries the same mandatory sentence as the underlying
substantive crime.47 Conspiracy law is complicated, but the bottom line is that prosecutors
may charge defendants who are members of a drug conspiracy with a much greater quanti-
ty of drugs than they individually possessed or distributed, thereby ratcheting up the

sentences they face and increasing the pressure on them to plead guilty.

A drug defendant can be treated as a co-conspirator if he knowingly and willingly entered
into an agreement with one or more people to commit a narcotics related crime. As a co-
conspirator, a defendant can be sentenced based on the amount of drugs possessed or
distributed by the other members within the scope of the defendant’s agreement, as long
as he knew or could reasonably have foreseen the amount. He does not have to be a
leader or major player in the conspiracy; a minor role suffices to establish his responsibil-
ity.48 Not surprisingly, as many cases in this report illustrate, prosecutors often charge drug
defendants with conspiring to distribute drugs. They may then offer plea agreements that
eliminate the conspiracy charge or otherwise reduce the quantity for which the defendant

is held legally responsible.

46 At sentencing, a prosecutor assured the judge that there were factors beside the drug selling justifying the five-year sentence
for Dossie, including information linking him to a gang. The government did not have to prove such links, offer them to judicial
scrutiny or afford Dossie the opportunity to contest them. “There is no fairness in a system that allows that to happen,” Judge
Gleeson concluded. United States v. Dossie, 851 F. Supp. 2d 478, 485(E.D.N.Y. 2012). See also Judge Jack B. Weinstein’s detailed
critique of the mandatory minimum sentences imposed in United States v. Bannister, 786 F. Supp. 2d 617 (E.D.N.Y. 2011).

47n 1988, Congress made the mandatory minimum penalties applicable to drug distribution offenses subject also to
conspiracies to commit those substantive offenses. Omnibus Anti-Drug Abuse Act of 1988, P.L. 100-690.

4821 U.5.C. §846 states, “Any person who attempts or conspires to commit any offense defined in this subchapter shall be
subject to the same penalties as those prescribed for the offense, the commission of which was the object of the attempt or
conspiracy.” The elements necessary to prove a drug conspiracy are: “(1) an agreement to violate the federal drug laws; (2)
knowledge and intent to join the conspiracy; and (3) participation in the conspiracy.” See United States v. Alexander, No. 12-
1672, 2013 U.S. App. LEXIS 15857, 3 (6th Cir. 2013) (citations omitted). “When calculating drug quantity in ... a narcotics
trafficking conspiracy, the sentencing court may consider all transactions [,] known or reasonably foreseeable to the defend-
ant.” United States v. Payton, 636 F.3d 1027, 1046 (8th Cir. 2011) (citations omitted). Courts must “ascertain on an individual
basis the scope of the criminal activity that the particular defendant agreed jointly to undertake.” United States v. Carrozza, 4
F.3d 70, 76 (1st Cir. 1993); see also United States v. Cruz—Rodriguez, 541 F.3d 19, 24 (1st Cir. 2008) (“When making the
individualized finding of drug quantity responsibility, the court must not automatically shift the quantity attributable to the
conspiracy as a whole to the defendant.”). Therefore, the evidence must demonstrate the defendant’s “level of involvement so
as to explain why the nature of the conspiracy or [the defendant’s] relationship with the leaders of the conspiracy showed [that
the defendant] could foresee a given quantity of drugs.” United States v. Correy, 570 F.3d 373, 388 (1st Cir. 2009).
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NATACHA JIHAD PIZARRO-CAMPOS49

Natacha Jihad Pizarro-Campos grew up in Puerto Rico and at the age of 20 moved to Florida.
She was the mother of a young boy and had a history of mental illness and drug addiction.
When Pizarro-Campos turned 21, she began working in a bar where she met Rafael Hernan-
dez, a successful drug dealer. When Pizarro-Campos gave birth to a baby who died in a tragic
accident, Hernandez paid for the funeral expenses. He also paid for Pizarro-Campos’ living
expenses and supplied her with unlimited quantities of drugs for her personal use. In turn,
he expected her to help him with his drug operation. One of the customers to whom she sold
drugs on his behalf turned out to be a confidential informant.

In June 2010, federal prosecutors in the Middle District of Florida secured an indictment
against Pizarro-Campos and other defendants, charging them with conspiracy to distribute
and possession with intent to distribute 500 grams or more of a substance containing
methamphetamine. Pizarro-Campos pled guilty. In her plea agreement, Pizarro-Campos
stipulated that she and others conspired to distribute between 1.5 and 5 kilograms of a
mixture containing methamphetamine. She personally sold a total of 406.7 grams of meth-
amphetamine in 5 transactions in 2009 and 2010. Under the guidelines, her sentence range
for selling that amount would have been 70 to 87 months. But she had pled guilty to conspir-
acy to distribute 500 grams or more, which was punishable by a minimum prison term of 10

years and a maximum of life. She was sentenced to 10 years.

ANTHONY BOWENSs°

Anthony Bowens was one of 43 people indicted in 2005 for alleged participation in a multi-
year crack conspiracy operating in a New York City public housing project. Bowens worked as
a “pitcher,” collecting money from customers and providing them with the purchased
cocaine in transactions arranged by his bosses. He had no managerial or supervisory role in
the conspiracy. Bowens apparently joined the conspiracy in December 2003, at the tail end

49 Information on the case of Natacha Jihad Pizarro-Campos obtained from documents filed in United States v. Campos,
United States District Court for the Middle District of Florida, Case No. 6:2010-cr-00191, which are available on PACER.

59 Information on the case of Anthony Bowens obtained from court documents filed in United States v. Bowens, District Court
for the Southern District of New York, Case No. 1:04-cr-00048, which are available on PACER and from Human Rights Watch
interview with Melinda Sarafa, Anthony Bowens’ defense counsel, New York, New York, February 23, 2013.
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of the conspiracy’s 11-year history. The indictment set forth a single overt act involving
Bowens, the sale of approximately 63 vials of crack on or about May 11, 2004.5* As a member
of a conspiracy that allegedly distributed 50 grams or more of crack, Bowens faced a 10-year
mandatory minimum sentence and a guidelines range of 19.6 to 24.4 years (235 to 293
months).52 Prosecutors gave Bowens a plea offer under which he would be permitted to
plead guilty to a single count to distribute and possess with intent to distribute crack, an
offense carrying a 5-year mandatory minimum sentence and a stipulated guidelines range of
70 to 87 months.53 Owens chose to go to trial. The prosecutors could have filed a supersed-
ing indictment taking Bowens out of the conspiracy and simply charging him with possession
with intent to distribute, but they did not. Bowens was convicted after a jury trial on the
original conspiracy charge carrying a 10-year mandatory minimum.

The government sought a sentence for Bowens within the guidelines range of about 19 to 24
years (235-293 months), a range predicated on a drug quantity of 1.5 kilograms of crack. Such
a sentence would have greatly exceeded the sentences secured by defendants with similar
roles in the conspiracy who pled guilty.5* The judge sentenced him to 15 years, a sentence
subsequently reduced to 12 years following the retroactive changes in 2010 to the guidelines
for crack cocaine offenses.

51The superseding indictment in 2007 deletes the number of vials amount and simply states that Bowens sold crack cocaine
to another individual on May 11, 2004.

52 As is typical in such cases, many of the co-defendants pled guilty to get sentences more commensurate with their
individual level of culpability. By the time of the superseding indictment, Bowens was one of only seven named defendants.

53 Bowens had a negligible criminal record — one conviction for larceny.

54 Most of the co-defendants who were not “bosses” received sentences of less than 120 months, sometimes considerably
less, e.g., nine defendants received sentences of 60 months. The bosses received 120 month sentences.
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Mandatory Minimums: A Bad Idea at Best

When judges with lifetime tenure quit over the unfairness of [mandatory
minimum] sentences, when dozen(s] of former federal prosecutors petition
Congress to change such sentences, and when defense lawyers inundate
the Executive Branch with complaints and pleas for clemency, it is clear
that the downside of such sentences eclipses their usefulness in our

federal sentencing scheme.ss

—Professor Laurie L. Levenson, Loyola Law School, May 27, 2010

Mandatory minimums are one of the most significant obstacles to fair sentencing in the
criminal justice system. Justice Anthony Kennedy has stated, “I can accept neither the
necessity nor the wisdom of federal mandatory minimum sentences. In too many cases,
mandatory minimum sentences are unwise and unjust.”sé¢ Many members of the judiciary
agree.57 Prosecutors also recognize the problems with mandatory minimums.58 Scott

Lassar, a former US Attorney, bluntly told Human Rights Watch, “Mandatory minimums

55 Laurie L. Levenson, professor at Loyola Law School, Testimony Before United States Sentencing Commission, Washington,
D.C., May 27, 2010,
http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20100527/Testimony_Levenson.pdf
(accessed October 1, 2013), pp. 1-2.

56 Anthony M. Kennedy, Associate Justice, Supreme Court of the United States, “Speech at the American Bar Association
Annual Meeting in San Francisco,” August 9, 2003.

57 For example, according to Judge Jack B. Weinstein, mandatory minimums “bear little relationship to the harm a defendant has
done to society or to the danger of his inflicting further harm. Harsh, disproportionate mandatory sentences impose grave costs
not only on the punished but on the moral credibility upon which our system of criminal justice depends.... Such laws are overly
blunt instruments, bringing undue focus upon factors (such as drug quantities) to the exclusion of other important considera-
tions, including role in the offense, use of guns and violence, criminal history, risk of recidivism, and many personal
characteristics of an individual defendant.” United States v. Bannister, 786 F. Supp. 2d 617, 690 (E.D.N.Y. 2011) (internal
quotations omitted). See also, Chief United States District Judge for the Western District of North Carolina Robert ). Conrad, Jr.’s
“View from the Bench” paper presented before the United States Sentencing Commission, Washington, D.C., February 11, 2009,
http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20090210-
11/Judge%20Robert%20Conrad%20021109.pdf (accessed October 1, 2013) (“In too many cases a sledge hammer is the only tool
available to dispatch a fly. Sentencing decisions are always difficult, but the required application of mandatory minimums in
cases where they are not warranted is repugnant.”); Paul Cassell, US district judge for the District of Utah, paper presented
before the House Judiciary Committee Subcommittee on Crime, Terrorism, and Homeland Security, Washington, D.C., June 26,
2007, (available in Federal Sentencing Reporter, vol. 19, p. 344) (“Mandatory minimum sentences mean one-size-fits-all
injustice.... Mandatory minimum sentences require judges to put blinders on to the unique facts and circumstances of particular
cases, producing what the late Chief Justice Rehnquist has aptly identified as ‘unintended consequences.”).

58 See for example, the letter to Congress signed by 46 former prosecutors, in addition to federal judges and other law
enforcement officials, supporting proposed safety valve legislation that would limit, as the letter states, “the negative
effects of federal mandatory minimum sentencing laws by providing for greater judicial discretion.” Letter from
signatories to the Honorable Robert C. Scott and the Honorable Thomas Massie, July 17, 2013,
http://www.constitutionproject.org/wp-content/uploads/2013/07/JSVA-Letter-from-Former-Prosecutors-and-Judges-to-
House-7-17-2013.pdf (accessed October 1, 2013).
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lead to unfair sentences.”s In testimony before the Sentencing Commission, Federal
Public Defender Michael Nachmanoff stated, there is “overwhelming evidence that manda-
tory minimums require excessive sentences for tens of thousands of less serious offenders

who are not dangerous.”s°

Mandatory minimum sentencing laws increased prosecutorial power, transferring sentencing
power from judges to prosecutors.ét Previously, federal prosecutors “played no role in
sentencing.”62But with judges’ sentencing discretion curtailed, prosecutors could determine
the sentences defendants would face through the charges they pressed and the facts they
brought forward at sentencing.¢3 Unfortunately, prosecutors often charge or threaten to
charge mandatory minimums not because they result in appropriate punishment, even in the
view of the prosecutor, but to pressure defendants to plead guilty and to punish them if they
do not. The pressure they could bring to bear on defendants led to soaring numbers of guilty
pleas in drug cases: from 1980 to 2010, the percentage of federal drug cases resolved by a

plea increased from 68.9 to 96.9 percent, where it remained in 2012 (Figure 4).54

59 Human Rights Watch telephone interview with Scott Lassar, former US Attorney, Chicago, Illinois, April 8, 2013.

60 See data in Statement of Michael Nachmanoff, federal public defender for the Eastern District of Virginia, Public Hearing
Before the United States Sentencing Commission: Mandatory Minimum Sentencing Provisions Under Federal Law, May 27, 2010,
http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20100527/Testimony_Nachmanoff.pdf
(accessed November 1, 2013).

61According to Justice Kennedy, this “transfer of sentencing discretion from a judge to an Assistant U.S. Attorney, often not
much older than the defendant, is misguided.” It “gives the decision to an assistant prosecutor not trained in the exercise of
discretion and takes discretion from the trial judge.. . ., the one actor in the system most experienced with exercising
discretion in a transparent, open, and reasoned way.” Anthony M. Kennedy, “Speech at the American Bar Association Annual
Meeting in San Francisco,” August 9, 2003.

62 Human Rights Watch interview with Judge Rakoff, March 18, 2013.

63 paul J. Hofer, “Has BookerRestored Balance? A Look at Data on Plea Bargaining and Sentencing,” federal Sentencing
Reporter, vol. 23, no. 5 (June 2011), p. 327 (“Before the mandatory Guidelines and statutes ... plea bargaining was more likely
to result in fair and accurate sentences because it took place in the ‘shadow’ of a trial and neutral judicial sentencing.
Unproven facts could not be asserted and unreasonable demands could not be made because defendants had recourse to
the full panoply of protections afforded at trial. Under a mandatory sentencing regime, defendants often face overbearing
pressure to plead guilty and waive important rights designed to ensure reliable results.”); American Bar Association Justice
Kennedy Commission, “Reports with Recommendations to the ABA House of Delegates,” August, 2004,
http://www.americanbar.org/content/dam/aba/publishing/criminal_justice_section_newsletter/crimjust_kennedy_JusticeK
ennedyCommissionReportsFinal.authcheckdam.pdf (accessed October 1, 2013), p. 59 (“With the removal of judicial
discretion and the introduction of sentencing guidelines and mandatory minimum laws, policy makers essentially empow-
ered prosecutors to predetermine the sentence through their charging and plea bargaining decisions.”).

64 plea bargains resolve most federal criminal cases, including but not limited to drugs. We have not explored the high rates
of plea bargaining in non-drug cases in this report. Administrative Office of the United States Courts, from Sourcebook of
Criminal Justice Statistics Online, “Table 5.24.2010: Criminal defendants disposed of in U.S. District Courts,”
http://www.albany.edu/sourcebook/pdf/t5242010.pdf (accessed October 25, 2013).
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Supporters of mandatory minimum sentences believe they ensure uniformity and certain-
ty—offenders who commit similar crimes receive similar punishment; transparency—
offenders and the public know what the punishment for the crime is; crime prevention—the
certainty and harshness of the punishment deters future crime; and encourage pleas and
cooperation with the government. The problem with all but the last of these justifications
is that they are belied by the facts.és

65 Michael Tonry, “The Mostly Unintended Effects of Mandatory Penalties: Two Centuries of Consistent Findings,” Crime &
Justice, pp. 65-114. (there is no certainty or uniformity because some defendants avoid mandatory minimums through the
safety valve or plea agreements; there is no transparency or predictability because prosecutors do not have to explain why
they chose charges or agree to specific plea agreements; indeed, plea agreements are not readily ascertainable, even to
researchers with access to electronic databases of court records; and there is no evidence that mandatory minimum
sentences—or even long sentences— have a deterrent effect or reduce the number of drug sellers). In 2004, the Sentencing
Commission heard expert testimony that “retail level drug traffickers are readily replaced by new drug sellers so long as the
demand for a drug remains high. Incapacitating a low-level drug seller prevents little, if any, drug selling; the crime is simply
committed by someone else.” Paul J. Hofer, Charles Loeffler, Kevin Blackwell and Patricia Valentino, US Sentencing Commis-
sion, “Fifteen Years of Guidelines Sentencing: An Assessment of How Well the Federal Criminal Justice System Is Achieving the
Goals of Sentencing Reform,” November 2004, https://www.ncjrs.gov/pdffiles1/Digitization/208044NCJRS.pdf (accessed
October 1, 2013), p. 134. See also discussion of literature on deterrence in letter from Jon M. Sands, federal public defender, to
Honorable Richard H. Hinojosa, acting chair, United States Sentencing Commission, regarding Comments on Proposed
Amendments Regarding the Ryan Haight Online Pharmacy Consumer Protection Act of 2008, March 27, 2009,
http://www.ussc.gov/Meetings_and_Rulemaking/Public_Comment/20090300/FPD_Haight_032709.pdf (accessed October 1,
2013). Regarding mandatory minimums and impact on crime see also Barbara S. Vincent and Paul Hofer, Federal Judicial
Center, “The Consequences of Mandatory Minimum prison Terms: A Summary of Recent Findings,” 1994,
http://www.fjc.gov/public/pdf.nsf/lookup/conmanmin.pdf/$file/conmanmin.pdf (accessed October 1, 2013), p. 12.; Alfred
Blumstein et al., Criminal Careers and "Career Criminals"(Washington, D.C. : National Academy Press, 1986); Jeffrey Fagan &
Tracey L. Meares, “Punishment, Deterrence and Social Control: The Paradox of Punishment in Minority Communities,” Ohio
State Journal of Criminal Law, vol. 6 (2008), p. 176; Alfred Blumstein et al., Deterrence and Incapacitation: Estimating the
Effects of Criminal Sanctions on Crime Rates (National Academy Press: 1978), p. 95; Philip Cook, “Research in Criminal
Deterrence: Laying the Groundwork for the Second Decade,” in Crime and Justice: An Annual Review of Research, eds. Norval
Morris and Michael Tonry (Chicago: University of Chicago Press, 1980), vol. 2, p. 213; Anthony N. Doob & Cheryl Marie Webster,
“Sentence Severity and Crime: Accepting the Null Hypothesis,” in Crime and Justice: A Review of Research, ed. Michael Tonry
(Chicago: University of Chicago Press, 2003), vol. 30, p. 143; Daniel Nagin, “Criminal Deterrence Research at the Outset of the
Twenty-First Century,” in Crime and Justice: A Review of Research, (Chicago: University of Chicago Press, 1998), vol. 23, p. 1;
Daniel Nagin, “Deterrence and Incapacitation,” in 7he Handbook of Crime and Punishment, ed. Michael Tonry (New York:
Oxford University Press, 1988), p. 345; Lawrence W. Sherman, “Defiance, Deterrence and Irrelevance: A Theory of the Criminal
Sanction,” Journal of Research in Crime and Delinquency, vol. 30 (1993), p. 453; Michael Tonry, “Purposes and Functions of
Sentencing,” Crime and Justice, vol. 34 (2006), pp. 28-29; Andrew von Hirsch et al., Criminal Deterrence and Sentence Severity:
An Analysis of Recent Research (Oxford: Hart Publishing, 1999), p. 45; Don M. Gottfredson, £ffects of Judges' Sentencing
Decisions on Criminal Careers (Washington, D.C.: U.S. Dept. of Justice, Office of Justice Programs, National Institute of Justice,
1999); United States Department of Justice, “An Analysis of Non-Violent Drug Offenders with Minimal Criminal History,” 1994,
on file at Human Rights Watch; Cassia Spohn & David Holleran, “The Effect of Imprisonment on Recidivism Rates of Felony
Offenders: A Focus on Drug Offenders,” Criminology, vol. 40, no. 2 (2002), p. 329.
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FIGURE 4: PERCENTAGE OF FEDERAL DRUG CASES BY PLEA/TRIAL*
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* Includes cases in which defendents were acquitted or convicted. Does not include dismissed cases.

Source: Administrative Office of the United States Courts, Sourcebook of Criminal Justice Statistics Online:
http: //www.albany.edu/source-book/csv/t5372010.csv

The only indisputable effect of mandatory minimumes is that they help pressure defendants
into pleading guilty and cooperating with the government.s¢é A former assistant US attorney
described mandatory minimums as “a hammer to convince people to cooperate.... They

provide a practical benefit for prosecutors but can create unfair consequences for defend-

66 “Many in the law enforcement community view mandatory minimum penalties as an important investigative tool. The
threat of a mandatory minimum penalty gives law enforcement leverage over defendants who may be encouraged to
cooperate in exchange for lesser charges or substantial-assistance benefits.” USSC, “Report to the Congress: Mandatory
Minimum Penalties in the Federal Criminal Justice System,”
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Mandatory_Minimum_Penalti
es/20111031_RtC_Mandatory_Minimum.cfm, p. 89.
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ants.”¢7 A current assistant US attorney made a similar point: “Mandatory minimums really

help get defendants to cooperate.”8

The Department of Justice has traditionally supported high mandatory sentences because
“the threat of the higher sentence provides a greater inducement for defendant coopera-
tion.”¢9 According to Lanny Breuer, a former assistant attorney general, the Department of
Justice favors mandatory minimum sentences because they “remove dangerous offenders
from society, ensure just punishment, and are an essential tool in gaining cooperation

from members of violent street gangs and drug distribution networks.”7°

In the words of Justice Kennedy, this “transfer of sentencing discretion from a judge to an
Assistant U.S. Attorney, often not much older than the defendant, is misguided.” It “gives
the decision to an assistant prosecutor not trained in the exercise of discretion and takes
discretion from the trial judge..., the one actor in the system most experienced with exer-

cising discretion in a transparent, open, and reasoned way.”

Sentencing Guidelines

Over twenty-five years of application experience have demonstrated that
the drug trafficking offense guideline is unnecessarily severe and produces
unjust outcomes.2

—Judge John Gleeson, United States v. Diaz, 2013

For the government, the guidelines are sacrosanct. Prosecutors insist they
must be followed — except they will bend them whenever it suits their

purposes.r3

—Gerald McMahon, New York, July 1, 2013

67 Human Rights Watch interview with former federal prosecutor (name withheld), New York, New York, May 19, 2013.
68 Human Rights Watch telephone interview with assistant US attorney (name withheld), Michigan, April 18, 2013.

69 Frank 0. Bowman, “Mr. Madison Meets a Time Machine: The Political Science of Federal Sentencing Reform,” Stanford Law
Review, vol. 58 (2005), p. 252.

7° Lanny A. Breuer, “The Attorney General’s Sentencing and Corrections Working Group: A Progress Report,” Federal
Sentencing Reporter, vol. 23 (December 2010), p. 112.

71 Anthony M. Kennedy, “Speech at the American Bar Association Annual Meeting in San Francisco,” August 9, 2003.

72 Judge John Gleeson, United States v. Diaz, No. 11-CR-00821-2 (JG), 2013 U.S. Dist. LEXIS 11386, 67-68 (E.D.N.Y. 2013)
(Memorandum Explaining a Policy Disagreement with the Drug Trafficking Offense Guideline).

73 Human Rights Watch interview with Gerald McMahon, attorney, New York, New York, July 1, 2013.

AN OFFER YOU CAN’T REFUSE 34



Congress created the United States Sentencing Commission (the Sentencing Commission)
in 1984, charging it with promulgating sentencing guidelines for all federal crimes.7s The
guidelines were to further the purposes of sentencing (just punishment, deterrence,
incapacitation, and rehabilitation) set forth in 18 U.S.C. §3553(a)(2), while avoiding

unwarranted disparities among similar defendants.7s

The Sentencing Commission has created detailed and complicated guidelines that culmi-
nate in a prescribed sentencing range (calculated in months) for every federal crime using
a Sentencing Table that combines offense seriousness with the defendant’s criminal
history.7¢ The seriousness of the offenses are measured by 43 offense levels on the vertical
axis of the Sentencing Table and six criminal history categories on the horizontal axis. The
base offense level for drug offenses is initially set by the type and weight of the drug

involved, pegged to the mandatory minimum sentences established under the ADAA.77

74 Comprehensive Crime Control Act of 1984, Pub. L. 98-473, title Il, October 12, 1984, 98 Stat. 1976, 28 U.S.C. §991.
Supporters of sentencing guidelines thought they would eliminate unchecked and unguided judicial sentencing discretion
and would, as a result, lead to more uniformity, truthfulness, and proportionality in sentencing. For a comprehensive
analysis of the development and operation of the federal sentencing guidelines and theirimpact on federal criminal justice
see Kate Stith and Jose A. Cabranes, Fear of Judging: Sentencing Guidelines in the Federal Courts (Chicago: University of
Chicago Press, 1998). Professor Kate Stith recently summarized some of the ongoing problems with the guidelines. The
guidelines, “which sought to avoid unwarranted disparity in sentencing, are unreasoned and arbitrary in their treatment of
many key factors. Some of the more objectionable structural features of the Guidelines include the specification of many
aggravating adjustments without regard to mens rea; a sprawling definition of relevant conductthat would perhaps be more
appropriate were the issue civil, rather than criminal, liability; the persistent double-counting of aggravating facts; the undue
sentencing weight accorded to quantity of loss/drugs; and the failure to address true first-time offenders.” Kate Stith, Yale
Faculty Scholarship Series, “Two Fronts for Sentencing Reform,” 2008 (internal quotation marks and citations omitted),
http://digitalcommons.law.yale.edu/fss_papers/1286 (accessed October 1, 2013).

7528 U.S.C. §991(b) (1) (B). Congress further directed the Sentencing Commission to study the effectiveness of guidelines in
meeting the purposes of sentencing and to revise them as necessary based on its research. The Sentencing Commission was
expected to draw on empirical data, national experience and the expertise of its staff to develop coherent, evidence-based
national sentencing policies.

76 Federal sentencing guidelines are extraordinarily detailed and complicated; the Sentencing Commission’s Guidelines
Manual consists of more than 500 pages. USSC, “2012 Guidelines Manual,”
http://www.ussc.gov/Guidelines/2012_Guidelines/Manual_PDF/2012_Guidelines_Manual_Full.pdf, p. 394, Sentencing
Table.

77 The specific guideline applicable to most drug offenses is §2D1.1. There are 43 offense levels of increasing severity in the
Sentencing Table. For drugs, the offense level is tied to the quantity of drugs involved in the offense start at offense level 6
and continues through offense level 38. Offense level 26 applies to drug quantities that trigger the five-year mandatory
minimum and level 32 applies for quantities triggering the ten-year mandatory minimum. The quantities of drugs for other
offense levels are arrayed upwards and downwards as set forth in the Drug Quantity Table. The Sentencing guidelines were
supposed to be the “product of [the Sentencing Commission’s] careful study based on extensive empirical evidence derived
from the review of thousands of individual sentencing decisions.” But instead the Sentencing Commission set its drug
guidelines to reflect the mandatory minimum sentences. Gall v. United States, 552 U.S. 38, 46 (2007); USSC, “Fifteen Years
of Guidelines Sentencing: An Assessment of How Well the Federal Criminal Justice System Is Achieving the Goals of
Sentencing Reform,” https://www.ncjrs.gov/pdffiles1/Digitization/208044NCJRS.pdf. Many guideline critics have faulted the
Sentencing Commission for relying too heavily on drug quantity and creating drug sentencing ranges that are far too severe.
See, e.g. Amy Baron-Evans and Kate Stith, “BookerRules,” University of Pennsylvania Law Review, vol. 160 (January 16, 2012)
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Numerous aggravating factors can increase the base offense level and a few mitigating
factors can reduce it.78 After adjusting the base offense level to reflect aggravating and
mitigating factors, a final offense severity level is determined. The sentencing range for the
defendant is ultimately determined by the cell in the Sentencing Table that lies at the

interaction of final offense severity level and his criminal history category.?

Given that the drug guidelines were established to be proportionate to the statutory
mandatory minimum sentences, now widely recognized as excessively severe, it is no
surprise that the guidelines also yield egregiously long sentences.8 For example, street-
level dealers who sell to retail customers can easily distribute 300 grams of crack or 500
grams of methamphetamine in a month, with a retail value of $20,000 to $50,000.8: Yet
the guidelines sentencing range for a nonviolent, first-time offender distributing this
quantity of those drugs to an adult is 10 to 12 years—greater than for forcible rape of an
adult, killing a person in voluntary manslaughter, disclosing top secret national defense
information, or violent extortion of more than $5 million involving serious bodily injury.82
Someone who has one prior drug felony conviction, who runs a small drug operation of
three people including himself, and who is convicted of possession with intent to distrib-
ute 20 kilograms of cocaine faces a guidelines sentencing range of 210 to 262 months

(approximately 17 to 21 years).83

pp- 1632, 1660; Hofer, “Federal Sentencing for Violent and Drug Trafficking Crimes Involving Firearms: Recent Changes and
Prospects for Improvement,” American Criminal Law Review, p. 72.

78 For example, the guidelines set a two- to four-level increase for defendants who were organizers, leaders, supervisors, or
managers, and a two- to three-level decrease in level for minimal or minor participants. First time low-level offenders may
also qualify for the safety valve (see discussion below) which will give them a two-level reduction. But these possible
decreases in guideline levels do not fully mitigate the harshness of the guidelines keyed to drug quantity.

79 There is typically a 25 percent spread between the minimum and maximum sentences within a guidelines sentencing
range.

80 Nachmanoff and Baron-Evans, “BookerFive Years Out,” Federal Sentencing Reporter, p. 97; Stephen J. Schulhofer,
“Assessing the Federal Sentencing Process: The Problem is Uniformity not Disparity,” American Criminal Law Review, p. 853;
Baron-Evans and Stith, “BookerRules,” University of Pennsylvania Law Review, pp. 1632, 1660. Paul ). Hofer, “New Federal
Sentencing Data and Response: Review of the U.S. Sentencing Commission’s Report to Congress: Mandatory Minimum
Penalties in the Federal Criminal Justice System,” Federal Sentencing Reporter, vol. 24 (2012).

81 Executive Office of the President, Office of National Drug Control Policy, “The Price and Purity of Illicit Drugs: 1981 Through
the Second Quarter of 2003,” November 2004, https://www.ncjrs.gov/ondcppubs/publications/pdf/price_purity.pdf
(accessed November 1, 2013).

82 Mark Osler, “Amoral Numbers and Narcotics Sentencing,” University of St. Thomas (Minnesota) Legal Studies Research
Paper No. 13-21, 2013, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2271380 (accessed October 1, 2013). See USSC,
“2012 Guidelines Manual,”
http://www.ussc.gov/Guidelines/2012_Guidelines/Manual_PDF/2012_Guidelines_Manual_Full.pdf, §§2A3.1, 2A1.3, 2B3.2,
2M3.3

83 His base level offense would be 34, he would get a two-level upward adjustment for his managing role in the operation,
and he would be in criminal history 11 because of the prior felony.
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On February 28, 2012, a federal judge imposed a 12-year guidelines sentence on Dwayne
Ingram for selling less than 1 gram of crack (about the equivalent of a sweetener packet)
within 1,000 feet of public housing property, following 2 earlier convictions for selling
small crack quantities. As federal appellate Judge Guido Calabresi said in a concurring
opinion upholding the sentence, “[T]here is nothing ‘reasonable’ about sending a man to

prison for twelve years to punish him for a nonviolent, $80 drug sale.”84

From Mandatory to Advisory

From 1987 to 2005, the sentencing guidelines dictated federal sentences unless trumped by
mandatory minimum statutes.85 Except in extraordinary and unusual circumstances, federal

district judges were not able to impose sentences lower than the guidelines mandated.

In the 2005 decision of United States v. Booker, the Supreme Court held that mandatory
sentencing guidelines ran afoul of the Sixth Amendment.8¢ Under Bookerand its progeny,
the guidelines remain “the starting point and initial benchmark” for sentencing calcula-
tions.8 Judges should not, however, presume that a sentence within the guidelines range
is reasonable.8 They should impose different sentences than those specified by the
guidelines if they decide a non-guidelines sentence would better satisfy congressional
sentencing directives, including the requirement to set sentences no greater than neces-
sary to serve the purposes of punishment.8 Post-Booker, judges can also avoid the false
uniformity that results when drug offenders of widely differing culpability face unreasona-

bly similar guidelines sentences because drug quantity overrides other factors.s

84 United States v. Ingram, 721 F.3d 35, 43 (2nd Cir. 2013) (emphasis in original).

85 During this period, the guidelines varied from presumptively binding to mandatory, as Supreme Court decisions and
legislation during the period varied the amount of discretion judges had to sentence outside the guideline range. Human
Rights Watch correspondence with Paul J. Hofer, October 23, 2013.

86 United States v. Booker, 543 U.S. 220 (2005). The Court’s remedy was to strike those portions of the Sentencing Reform
Act of 1984 that rendered the guidelines binding on the judiciary. Going beyond Booker, in two subsequent decisions, Gall v.
United States, 552 U.S. 38, 46 (2007) and Kimbrough v. United States, 552 U.S. 85 (2007), the Supreme Court affirmed the
key role of the judge not just in finding the facts that are relevant to punishment under the guidelines, but “in judging the
statutory purposes of sentencing, including the justness of the punishment at hand.” See Kate Stith, “The Arc of the
Pendulum: Judges, Prosecutors, and the Exercise of Discretion,” Yale Law Journal, vol. 117 (2008), p. 1489.

87 peugh v. United States, 133 S. Ct. 2072, 2080 (2013) (citing Gall v. United States, 552 U.S. 38, 46, 49 (2007)).

88 Nelson v. United States, 555 U.S. 350 (2009).

89 See 18 U.S.C. §3553 for factors Congress instructed judges to consider in sentencing. A sentence from the guidelines
range occurs in one of two ways: as a “departure” that is permitted by the guidelines themselves, or as a sentence
warranted by application of the factors in 18 U.S.C. §3553(a). Rita v. United States, 551 U.S. 338, 344 (2007).

99 As Judge Nancy Gertner stated, “False uniformity occurs when we treat equally individuals who are not remotely equal
because we permit a single consideration, like drug quantity, to mask other important factors. Drug quantity under the
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COREY JAMESs*

On May 2, 2008, Corey James pled guilty to conspiring to distribute 50 grams or more of crack
and cocaine during a two-month period in 2008 and to distributing and possessing with
intent to distribute 5o grams or more of crack. The charges arose from three drug deals that
James brokered, resulting in the sale of 118 grams of crack and 50 grams of powder cocaine.
James received $100 for each sale. Because of James’ record of prior convictions, he had a
guidelines sentencing range of between 262 and 327 months (that is, between 21 years, 10
months and 27 years, 3 months). Before Booker, Judge Jack B. Weinstein would have had to
sentence James to more than 21 years in prison. But he sentenced James instead to 10 years
and one day, giving detailed reasons regarding “the nature and circumstances of the offense
and the history and characteristics of the defendant” as required by 18 U.S.C. 3553(a)(1) to
explain why the lower sentence was justified.9> According to Judge Weinstein’s decision, the
42-year-old James had a record of serious crimes, including physical violence and was a
known street gang member. But James was in poor health, suffered from long-term drug
addiction and depression, and he was sincerely remorseful. The judge concluded the 10-year
sentence reflected the seriousness of his offense and would send a message that drug
trafficking results in lengthy prison sentences. A longer sentence was not necessary to
protect the public since James was unlikely to return to serious criminal activity after prison.

Although the guidelines are no longer binding, most judges still sentence within them
unless they have received a government motion for a sentence below the guidelines range,
because the defendant has provided substantial assistance oris being prosecuted under a
Fast Track program.93 In fiscal year 2012, 42.9 percent of federal defendants convicted of

drug trafficking offenses received sentences within the guidelines range.?4 Judges went

Guidelines treats as similar the drug dealers who stood to gain a substantial profit ... and the deliveryman ... who receive
little more than piecework wages.” United States v. Cabrera, 567 F. Supp. 2d 271, 273 (D. Mass. 2008). See also, Eric L.
Sevigny, “Excessive Uniformity in Federal Drug Sentencing,” Journal of Quantitative Criminology, vol. 25 (2009), p. 156.
91 Information on the case of Corey James obtained from documents filed in United States v. James, United States District
Court for the Eastern District of New York, Case No. No. 8-CR-681, which are available on PACER.

92 The judge could not sentence James below 120 months because of a ten-year mandatory minimum sentence that was
applicable to his offenses due to the quantity of drugs involved.

93 See Section IV for discussion of reduced sentences because of substantial assistance. Fast track programs permit federal
prosecutors to secure plea agreements expeditiously in criminal immigration cases that give the defendants significant
sentence reductions. See James M. Cole, deputy attorney general, US Department of Justice, “Memorandum for all United
States Attorneys: Department Policy on Early Disposition or ‘Fast-Track’ Programs,” January 31, 2012,
http://www.justice.gov/dag/fast-track-program.pdf (accessed September 30, 2013).

94 USSC, 2012 Sourcebook, “Table 27A: Sentences Relative to the Guideline Range by Each Primary Offense Category, Fiscal
Year 2012,” http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/Table27a.pdf
(accessed October 1, 2013). Among individual districts, the percent of within-guidelines sentences ranged from 6.8 percent
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below the guidelines without a government motion to do so in only 19.3 percent of drug
trafficking cases.os The guidelines range is thus the starting and also the ending point for

many judges.9

FOR A FIRST TIME OFFENDER, A 19-YEAR SENTENCE; FOR HER DRUG DEALING
BROTHER, 12 YEARS?7

Darlene Eckles was arrested on federal narcotics charges in 2006, one of 40 defendants
allegedly involved in a drug trafficking business led by her brother, Rick. In late 2003, he
needed a place to live after he got out of prison and Darlene permitted him to live with her.
Against her wishes, he began operating his drug business out of her home and after a while,
she collected and counted money for him. After six months, when her brother would not stop
dealing from her house, she kicked him out. He went to live with another sister, and contin-

ued his business from her house.

A nursing assistant with no criminal record and the mother of a young son, Darlene Eckles’
only involvement with drugs was during the limited time her brother lived with her. The

in North Dakota to 77.6 percent in the Southern District of Illinois. See Appendix which includes sentencing information only
for federal drug traffickers. Judges rarely give sentences to convicted drug defendants that are higher than the guidelines
range. In 2012, they gave higher than guidelines sentences in 0.9 percent of federal drug trafficking cases. USSC, 2012
Sourcebook, “Table 27A.”

95 |bid.

96 peygh, supranote 109 at 2080 (citing Gall v. United States, 552 U.S. 38, 46, 49 (2007) (citations omitted).The continuing
predominance of guidelines sentences in drug cases to some extent reflects judicial familiarity and comfort with them. Many
federal judges began their tenure while the guidelines were mandatory. “Most judges, all they know are the guidelines.”
Human Rights Watch interview with Tony Gallagher, federal public defender in Montana, Great Falls, Montana, April 9, 2013.
Indeed, most federal judges were appointed after the guidelines became effective. Kate Stith, “The Arc of the Pendulum:
Judges, Prosecutors, and the Exercise of Discretion,” Yale Law Journal, p. 1496, fn 333. The guidelines also exert what has
been called an “anchoring” effect or a gravitational pull on sentences. See, e.g., United States v. Ingram, 721 F.3d 35, 43
(2ndCir. 2013); United States v. Cavera, 550 F.3d 180, 189 (2nd Cir. 2008); Ryan W. Scott, “Inter-Judge Sentencing Disparity
After Booker: A First Look,” Stanford Law Review, vol. 63, no. 1 (2010),
http://www.stanfordlawreview.org/sites/default/files/articles/Scott_63_Stan._L._Rev._1_o.pdf (accessed November 1,
2013), p. 45; Daniel M. Isaacs, “ Baseline Framing in Sentencing,” 7he Yale Law Journal, vol. 121 (2011),
http://www.yalelawjournal.org/images/pdfs/1022.pdf (accessed November 1, 2013), p. 426; Nancy Gertner, “What Yogi
Berra Teaches About Post-BookerSentencing,” The Yale Law Journal Pocket Part, vol. 115 (2006),
http://www.thepocketpart.org/2006/07/gertner.html (accessed November 1, 2013), p. 138. Judges may also sentence within
the guidelines either because they do not realize the Sentencing Commission did not develop the guidelines based on its
own research or because they believe the guidelines reflect the policy choices of Congress, even though the Supreme Court
has given judges the green light to disagree with the policies reflected in the guidelines. Human Right Watch correspondence
with Paul ). Hofer, October 23, 2013.

97 Information on the case of Darlene Eckles obtained from court documents filed in United States v. Eckles, District Court for
the Western District of North Carolina, Case No. 5:05-cr-00009, which are available on PACER; Human Rights Watch
correspondence with Eckles; and conversations and correspondence with Glen McGorty, one of several attorneys with the
law firm of Crowell & Moring who are seeking a new or commuted sentence for her.
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government offered her a plea deal of 10 years for one drug conspiracy count, but she refused
to plea, believing she was innocent of drug trafficking. After trial, the jury convicted Darlene
of a lesser included drug offense that carried no mandatory minimum.

At her sentencing in March 2007, the government argued that she was a “facilitator” of her
brother’s drug business, should be held accountable for the full drug weight involved in the
conspiracy (1.5 kilograms or more of crack), and should not receive a reduced sentence for
her minor role. The judge agreed and calculated her sentencing range under the federal
sentencing guidelines as 235 to 293 months. He sentenced her to 235 months— 19 years and
seven months—about twice as long as the pre-trial plea offer.

Her brother, the conspiracy ring leader, received a sentence of eleven years and eight months
after pleading guilty and cooperating with the government, including by testifying against his
sister. Darlene’s sister, whose involvement in the conspiracy was the same as Darlene’s, also
pled guilty and was a cooperating witness for the government; she received two years’
probation.

When the guidelines were mandatory, they functioned similarly to mandatory minimum
statutes—transferring enormous sentencing authority to federal prosecutors and markedly
strengthening their plea bargaining leverage.’8 Prosecutors could charge offenses carrying
high guidelines sentences and then use their plea bargaining discretion to circumvent the
guidelines in plea agreements.9

98 Some guidelines critics have insisted that the “increasing prosecutorial power and the severity of criminal punishments
was not the unintended consequence of guidelines designed to reduce sentencing disparity ... [but] the point all along.”
Albert W. Alschuler, “Disparity: The Normative and Empirical Failure of the Federal Guidelines,” Stanford Law Reviewvol. 58,
no. 8s (October 28, 2005), p. 116. As Professor Kate Smith has explained, the guidelines “provided prosecutors with indecent
power relative to both defendants and judges, in part because of prosecutors’ ability to threaten full application of the
severe Sentencing Guidelines.” Kate Stith, “The Arc of the Pendulum: Judges, Prosecutors, and the Exercise of Discretion,”
Yale Law Journal, p. 1425. See also, Stith and Cabranes, Fear of Judging: Sentencing Guidelines in the Federal Courts, pp. 130-
139 (increased prosecutorial discretion in criminal sentencing under mandatory guidelines).

99 “Assistant U.S. Attorneys ... have been heard to say, with open candor, that there are many ‘games to be played,’ both in
charging defendants and in plea bargaining, to circumvent the Guidelines. Because of this reality, sentences under the
Guidelines often bear no relationship to what the Sentencing Commission may have envisioned as appropriate.” United
States v. Harrington, 947 F.2d 956, 964 (D.C. Cir. 1991). Based on their research, Stephen J. Schulhofer and Ilene Nagel
estimated that plea negotiation practices circumvented the guidelines in roughly 20-35 percent of cases resolved through a
guilty plea— via charge bargaining, fact bargaining, and guideline factor bargaining— and was particularly likely in drug
cases. Stephen Schulhofer and llene H. Nagel, “Plea Negotiations under the Federal Sentencing Guidelines: Guideline
Circumvention and its Dynamics in the Post-Mistretta Period,” Northwestern University Law Review, vol. 91 (1997), p. 1284.
See also their earlier study, Nagel and Schulhofer, “A Tale of Three Cities: An Empirical Study of Charging and Bargaining
Practices under the Federal Sentencing Guidelines,” Southern California Law Review, vol. 66 (1992), p. 501. (Prosecutorial
charging discretion more likely to circumvent guidelines in cases, such as drug cases, in which mandatory minimum
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By making the guidelines advisory, the Supreme Court revived judicial sentencing discretion
(subject still to statutory mandatory minimum sentences) and thereby the plea bargaining
leverage of federal prosecutors.e° Nevertheless, the guidelines remain powerful and prose-

cutors retain unbridled discretion in deciding what charges to pursue or pleas to accept.

The guidelines themselves encourage defendants to plead guilty by rewarding defendants
with a two- or three-level reduction in their offense level for “acceptance of responsibility.”
For example, a defendant who has an offense level of 30 and a criminal history category of
[l faces a sentencing range of 10 to 12-and-a-half years (121 to 151 months). If he pleads,
his offense level is automatically reduced to level 28, with a sentencing range of about 8 to
10 years (97 to 121 months). If the government agrees the plea was timely, the offense level
will drop one more level, leading to a sentencing range of 7 to 9 years. In other words, by
pleading, this defendant would have reduced his sentencing exposure under the guide-
lines from a possible maximum of 12-and-a-half years to a possible low of 7 years. The
guidelines incentive to plead has proven sufficient to maintain high levels of guilty pleas

even for offenses that do not carry mandatory minimum sentences.zot

EFRAIN VEGA®°2

Efrain Vega grew up poor in the projects of Hartford, Connecticut with an abusive father,
surrounded by violence and alcohol. Nonetheless, he had created a solid life for himself. He
had a strong family—a wife and three daughters—and a good full-time job moving and
installing office equipment. He was also a recreational cocaine user, who sometimes pur-
chased enough drugs to share with friends, who would pitch in to pay for it. In 2011, federal

sentences and guidelines anchored by mandatory minimums are tied to the charges for which the defendant is convicted).
See also Stith and Cabranes, Fear of Judging: Sentencing Guidelines in the Federal Courts, pp. 137-140.

100 As Stith notes, had the court in Bookeradopted the remedy proposed by Justice Stevens and left the guidelines with the
force of law, the guidelines would have remained mandatory, but guidelines’ factors that result in enhancement of punish-
ment would have to be charged in the indictment. The prosecutor would have had to prove such factors beyond a reasonable
doubt, providing an additional incentive to the prosecutor to agree to a plea more favorable to the defendant. Kate Stith,
“The Arc of the Pendulum: Judges, Prosecutors, and the Exercise of Discretion,” Yale Law Journal, p. 1479.

101 See data in Statement of Michael Nachmanoff, federal public defender for the Eastern District of Virginia, Public Hearing
Before the United States Sentencing Commission: Mandatory Minimum Sentencing Provisions Under Federal Law, May 27,
2010,
http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20100527/Testimony_Nachmanoff.pd
f (accessed November 1, 2013).

102 Information on the case of Efrain Vega obtained from court documents filed in United States v. Vega, United States

District Court for the District of Connecticut (New Haven), Case No. 3:11-cr-oo117, which are available on PACER.
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prosecutors in Connecticut secured a grand jury indictment against Efrain Vega as part of a
multi-defendant cocaine distribution conspiracy. The indictment charged Vega with conspir-
acy to possess with intent to distribute 5 kilograms or more of cocaine and with possession
with intent to distribute cocaine. He faced a statutory minimum sentence of 10 years.

The prosecutors permitted him to plead guilty to conspiracy to possess with intent to
distribute cocaine and agreed that the reasonably foreseeable quantity involved in the
conspiracy for which Vega should be held responsible was at least 50 grams but less than
100 grams of cocaine. With the reduced quantity, Vega was no longer subject to a mandatory
minimum sentence. Under the sentencing guidelines, with three points off for acceptance of
responsibility, his sentencing range would be 12 to 18 months.

On its face, this might have seemed like a good plea agreement for Vega. But at the sentencing
hearing, Federal Judge Stefan Underhill questioned whether Vega was part of a conspiracy at
all. As the judge read the facts, the only evidence the government had to prove conspiracy to
distribute was that Vega talked to the dealer on the phone, was arrested after purchasing 35
grams from him, and after he was arrested, asked the dealer for help getting a lawyer. The
government subsequently agreed to let Vega plead to possession with intent to distribute an
unspecified quantity, but argued he should receive the guidelines sentence.°3 The govern-
ment’s arguments did not persuade the judge that Vega’s conduct established membership in

a conspiracy and warranted prison time. He sentenced Vega to 36 months’ probation.°4

103 The prosecutor argued, “The defendant sold cocaine. He sold cocaine in the community in which he lived. He sold a drug
which he knew from his personal experience was addictive and destroyed families. He knew it was wrong. He knew as a
husband, son and father how drugs fracture families. He sold cocaine anyway.... A definitive and clear message must be
sent that this type of conduct will be punished.” United States v. Vega, United States District Court for the District of
Connecticut, Case No. 3:11-cr-oo117, Government’s Sentencing Memorandum, November 7, 2012, p. 6.

104 |bid., Judgment, p. 1. Judge Underhill also recently rebuffed efforts by federal prosecutors to treat an addict who
purchased drugs as a conspiracy member. United States v. Orkisz, District Court for the District of Connecticut, Case No.
3:2011-Cr-00069, Judgment, June 19, 2013.
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lll: Upping the Ante: Mandatory Penalties for Prior
Convictions and Gun Possession

The sentencing power of prosecutors in drug cases is further strengthened by laws that
permit them to seek increased sentences for drug defendants with prior criminal records or
who possessed or used guns in connection with their drug offenses. Prosecutors have
complete discretion whether or not to seek these additional penalties against defendants
eligible for them. Our research indicates that prosecutors use the threat of these sentenc-
ing enhancements to obtain pleas and will carry through on those threats for defendants
who do not plead.

Increased Sentences for Offenders with Prior Records

We would only invoke the §851 [prior felony enhancement] when a
defendant was going to trial. It’s built into the DNA of prosecutors, even
well-meaning prosecutors do it. [We] penalize a defendant for the audacity
of going to trial.os

— Former assistant US attorney, New York, March 21, 2013

Drug offenders with prior convictions for felony drug offenses are eligible for increased
mandatory minimum and maximum terms of imprisonment.t¢ Judges must impose the
recidivist enhancement if the prosecutor files a document known as a prior felony infor-
mation under 21 U.S.C. §851 (often called an §851 information) that states the government’s

intent to obtain a sentencing enhancement and lists prior qualifying convictions.e7

105 Human Rights Watch interview with former federal prosecutor (name withheld), New York, New York, March 21, 2013.
106 51 U.S.C. §841(b)(1). See generally, Sarah French Russell, “Rethinking Recidivist Enhancements: The Role of Prior Drug
Convictions in Federal Sentencing,” U.C. Davis Law Review, vol. 43(2010),
http://lawreview.law.ucdavis.edu/issues/43/4/articles/43-4_russell.pdf (accessed October 7, 2013).

107 The statute provides that no person convicted of a drug offense “under this part be sentenced to increased punishment
by reason of one or more prior convictions, unless before trial, or before entry of a plea of guilty, the United States attorney
files in information with the court ... stating in writing the previous convictions to be relied upon.” 21 U.S.C. §851(a)(1). The

defendant may challenge the prior convictions, including by arguing they were invalid or unconstitutional. If the defendant

prevails on the argument, the prior sentencing enhancement will not be applied. 21 U.S.C. §851(c). Because the information
is required under 21 U.S.C. §851, it is often referred to as an §851 information and the sentence enhancements are similarly
often referred to as §851 enhancements.
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If the prosecutor lists one prior drug conviction in the §851 information, the defendant’s
otherwise applicable mandatory minimum sentence is doubled. If the prosecutor lists two
or more prior convictions, the sentence is doubled for defendants charged with offenses
carrying five-year mandatory minimum sentences, but for defendants facing ten year
mandatory minimum that sentence is increased to life. Because there is no parole in the

federal system, a life sentence means the defendant will die behind bars.

The provision was intended originally to ensure that truly hardened, professional drug
traffickers with long records received sufficient punishment.o8 Nevertheless, Congress did
not require the prior crimes triggering a prior felony enhancement to be particularly serious.
State or federal drug convictions punishable by more than one year of imprisonment

trigger the enhancement, even if the underlying offense would not qualify as a federal
felony and even if the defendant served less than a year or no time at all.»9 Federal prose-
cutors recently sought a mandatory life sentence via an §851 information for a drug
offender in Alabama using, as one of the two predicate offenses, his conviction under state

law for possessing marijuana for personal use.1°

There is also no statutory time bar on the prior convictions that can be used for the manda-
tory enhancement. The government sought an §851 enhancement for Lawrence Berry, Jr.
(who was convicted of cocaine trafficking after a jury trial) based on a marijuana selling
conviction that was more than 25 years old. ** Terence L. Watson, 30, pled guilty in 2011 to

being part of a conspiracy to distribute 5 kilograms or more of cocaine.2 He faced a

108 A detailed history of prior felony enhancements for federal drug offenders is provided in United States v. Kupa, No. 11-CR-
345, 2013 U.S. Dist. LEXIS 146922 (E.D.N.Y. 2013).

109 The predicate “felony drug offense” conviction need not be for a crime designed as a felony under state or federal law.
Any offense “punishable by imprisonment for more than one year” for a drug offense qualifies. 21 U.S.C. §802(44).

110 Bj|| Oscar Lee pled guilty to one count of conspiracy to distribute 5 kilograms of cocaine. The government claimed the
defendant had two prior state felony convictions in Alabama and filed an §851 information. One of Lee’s prior convictions
was for unlawful distribution of a controlled substance. The second was for simple possession of marijuana. This was the
defendant’s second conviction for possessing marijuana for personal use. Under Alabama law, the first marijuana posses-
sion charge is a misdemeanor. But if someone has a predicate misdemeanor marijuana possession conviction, the second
marijuana possession conviction is a felony. The federal prosecutor, was willing to have Lee sentenced to life without parole
because of this record. Fortunately for Lee, he was able to challenge the constitutionality of the first marijuana possession
conviction because he was not provided counsel, and of the second conviction because counsel was ineffective. The
prosecutor withdrew the §851 information and Lee was sentenced to 15 years. Information on the case of Bill Oscar Lee
obtained from court documents filed in, United States v. Lee, United States District Court for the Northern District of Alabama,
Case No. 5:10-CR-00313, which are available on PACER.

11 Unjted States v. Berry, 701 F.3d 374 (11th Cir.2012). The enhancement doubled Berry’s drug sentence from five to ten years.

112 Information on the case of Terrence Watson obtained from documents filed in, United States v. Watson, United States
District Court for the Northern District of Florida, Case No. 3:11cr37, which are available on PACER; from Human Rights Watch
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mandatory minimum sentence of 10 years, but the government filed an §851 notice that
Watson had previously been convicted of two prior drug offenses under Florida law. Both
convictions were for crimes Watson committed as a young man: one in 2000 for pos-
sessing cocaine, and the otherin 2002 for distributing marijuana. He served a total of 11
mon