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·1· · · · The videotaped deposition of Anders Ganten may be

·2· ·taken at this time and place, that is, at the offices of

·3· ·Woods, Fuller, Shultz & Smith, Sioux Falls, South Dakota,

·4· ·on October 10th, 2018, commencing at the hour of 10:00

·5· ·a.m.; said deposition taken before Kerry Lange, FAPR,

·6· ·RMR, a Notary Public within and for the State of South

·7· ·Dakota.

·8· ·(Deposition Exhibit Numbers 1 through 9 marked for

·9· ·identification.)

10
· · · · · · · · · · · ·* * * * * * * *
11

12· · · ·THE VIDEOGRAPHER:· The deposition of Anders Ganten is

13· ·being taken on October 10th, 2018 in the matter of

14· ·Winston Brakeall, plaintiff, versus Dennis Kaemingk, et

15· ·al, defendants.· This case is venued in the United States

16· ·District Court, District of South Dakota, Southern

17· ·Division.

18· · · ·This deposition is being taken at Woods, Fuller Law

19· ·Firm in Sioux Falls, South Dakota.· The videographer is

20· ·Jason Davis of Starhaven Films, and the court reporter is

21· ·Kerry Lange of Dakotah Reporting.

22· · · ·Would counsel please state their appearance for the

23· ·record, and then Kerry will swear in the witness.

24· · · ·MR. HAGEN:· Alex Hagen on behalf of plaintiff,

25· ·Winston Brakeall.
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·1· · · · · ·MR. MOORE:· James Moore on behalf of the defendants.

·2· · · · · ·MS. WARNER:· Alexis Warner on behalf of the

·3· · · ·defendant.

·4· · · · · · · · · · · · · ANDERS GANTEN,

·5· · · ·called as a witness, having been first duly sworn,

·6· · · ·testified as follows:

·7· · · · · ·MR. MOORE:· And just before we start, Alex, we agreed

·8· · · ·that this deposition could be taken today for use at

·9· · · ·trial?

10· · · · · ·MR. HAGEN:· Correct.

11· · · · · ·MR. MOORE:· All right.· Thank you.

12· · · ·DIRECT EXAMINATION BY MR. MOORE:

13· ·Q· ·Can you introduce yourself, please.

14· ·A· ·Sure.· Anders Ganten, senior director of government and

15· · · ·corrections with LexisNexis.

16· ·Q· ·And, Mr. Ganten, where do you live?

17· ·A· ·I live in the San Francisco Bay area.

18· ·Q· ·And, again, how are you currently employed?

19· ·A· ·I'm employed with LexisNexis.

20· ·Q· ·And how long have you worked for LexisNexis?

21· ·A· ·Fourteen years.

22· ·Q· ·And could you describe the scope of your current position

23· · · ·with LexisNexis?

24· ·A· ·Sure.· I manage three different teams.· One is a print

25· · · ·publishing team that's responsible for all our primary
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·1· · · ·law publications, statutes and codes.· Secondly, I manage

·2· · · ·our corrections segment for all 50 states.· And, thirdly,

·3· · · ·I manage what's called our collaborative publishing arm

·4· · · ·where we partner with bar associations, professional

·5· · · ·organizations, and the -- and the like.

·6· ·Q· ·And with respect to the corrections segment, is there

·7· · · ·anyone else at Lexis who is more responsible for the

·8· · · ·corrections business than you are?

·9· ·A· ·No.· I -- I'm fully responsible for all products,

10· · · ·strategy and pricing decisions.· There's a team of sales

11· · · ·professionals and others that -- that are in the field,

12· · · ·but when it comes to the product and how others decisions

13· · · ·I'm the ultimate decision-maker.

14· ·Q· ·What's your educational background?

15· ·A· ·I have a law degree from the University of Lund in

16· · · ·Sweden.· Following that I have an LLM from the University

17· · · ·of Maastricht in the Netherlands.

18· · · · · ·THE REPORTER:· University of what?

19· ·A· ·Maastricht.

20· ·Q· ·And what was your employment, generally speaking, before

21· · · ·you started working at Lexis 14 years ago?

22· ·A· ·Before that I worked close to ten years at the European

23· · · ·Parliament in Brussels as a committee staffer or a

24· · · ·legislative staffer drafting legislation and things of

25· · · ·that -- that nature.
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·1· ·Q· ·And how long did you do that?

·2· ·A· ·Ten years -- or nine, nine and a half.

·3· ·Q· ·We have a trial scheduled in this case in South Dakota

·4· · · ·starting on November 19th and possibly running three

·5· · · ·days.· Are you able to attend trial in South Dakota those

·6· · · ·three days?

·7· ·A· ·I am not.

·8· ·Q· ·All right.· And so you made yourself available for this

·9· · · ·deposition today in South Dakota, correct?

10· ·A· ·Correct.

11· ·Q· ·Have you and I talked before today?

12· ·A· ·I believe we had a while back, yes.

13· ·Q· ·Had we met before this deposition?

14· ·A· ·We have not.

15· ·Q· ·And are you represented by counsel today --

16· ·A· ·I am.

17· ·Q· ·-- at the deposition?· And who is that, for the record?

18· ·A· ·Jeff over there.

19· ·Q· ·Mr. Bratkiewicz?

20· ·A· ·Yes.

21· ·Q· ·All right.· Thank you.· Can you just describe for the

22· · · ·Court the business of LexisNexis in general.

23· ·A· ·Sure.· So LexisNexis does a lot of things.· As the

24· · · ·pioneer in online legal research, we were the first

25· · · ·online legal research that was created in late '60s in
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·1· · · ·cooperation with the Ohio Bar.· It has grown into a

·2· · · ·comprehensive online legal research solution that's used

·3· · · ·by law firms, governments and corporate counsel.

·4· · · · · ·In addition to that, we also have acquired over the

·5· · · ·years a number of traditional print publishers like

·6· · · ·Matthew Bender, who's a big analytical publisher out of

·7· · · ·New York, Michie Publishing out of Virginia which was

·8· · · ·primary law, and a whole host of other companies.· So --

·9· · · ·and right now, of course, we are acquiring companies that

10· · · ·are doing, A, artificial intelligence and decision

11· · · ·support for attorneys.

12· ·Q· ·Who are -- who are your primary competitors in the market

13· · · ·for computer-assisted legal research?

14· ·A· ·So there are two or three.· The primary competitor

15· · · ·that -- the way we -- we would view it is Westlaw,

16· · · ·Thomson Reuters.· There are a number of smaller

17· · · ·providers, too.· You have Fastcase and Casemakers.

18· · · ·They'll typically team up with bar associations and offer

19· · · ·an online legal research packet as a member benefit.

20· ·Q· ·And in general who are Lexis' customers?

21· ·A· ·They're from literally all walks of life; government,

22· · · ·large law, small law, mid law, corporate -- corporate

23· · · ·counsel -- counsel, police departments.· It really -- it

24· · · ·touches on all segments.

25· ·Q· ·With respect to your work in corrections specifically,
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·1· · · ·when did that -- when did that get started?

·2· ·A· ·About a good ten years ago, I would say, give or take.

·3· ·Q· ·And how has it developed since it started to the point

·4· · · ·where it's at today.· If you could just describe that.

·5· ·A· ·Right.· And it started out -- I guess it grew organically

·6· · · ·out of the fact that a lot of law libraries have print

·7· · · ·law libraries at one point or another following Bounds

·8· · · ·and Casey.· And as a traditional print publisher, many of

·9· · · ·those were our customers.

10· · · · · ·With the advancement in technology, a lot of

11· · · ·companies -- a lot of correctional facilities look for

12· · · ·different solutions.· We developed an offline solution

13· · · ·which is essentially -- it used to be DVD.· Now it's an

14· · · ·external hard drive that you can plug in and give inmates

15· · · ·access to a fairly large library of legal materials.

16· ·Q· ·And in the corrections world, as of today, how many state

17· · · ·departments of corrections does Lexis provide service to?

18· ·A· ·Thirty-nine if you include territories and the District

19· · · ·of Columbia.

20· ·Q· ·And how about -- how about jails?

21· ·A· ·Well over a thousand.· That shape shifts a lot because

22· · · ·jails come and go, but -- but over a thousand jails.

23· ·Q· ·Are there any other major entities within the corrections

24· · · ·industry that Lexis works with?

25· ·A· ·Right.· So we are also the exclusive provider for the
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·1· · · ·Federal Bureau of Prisons as well as Immigrations and

·2· · · ·Customs Enforcement.· And then in between that they're

·3· · · ·also, as you know, private correction corporations, and

·4· · · ·we service a number of those as well.

·5· ·Q· ·And with respect to the corrections market specifically,

·6· · · ·how would you characterize LexisNexis' market position?

·7· ·A· ·I mean we are definitely the market leader.

·8· ·Q· ·I want to show you what's been marked as Exhibit 1.· Are

·9· · · ·you familiar with the graphs on this document?

10· ·A· ·I am.· I -- I created those.

11· ·Q· ·All right.· When did you create those?

12· ·A· ·Probably about two weeks ago.

13· ·Q· ·All right.· And what information did you rely on to

14· · · ·create the graphs shown in Exhibit 1?

15· ·A· ·Research.· We've had an -- a summer intern that did a lot

16· · · ·of research looking over -- we know this organically.  A

17· · · ·lot of this we know from our salespeople.· We -- we know

18· · · ·fairly well.· Since the DOC market is a finite market,

19· · · ·we -- we have -- we keep pretty good tabs on that.

20· ·Q· ·So is the -- is the information provided in the graphs

21· · · ·based on data that is maintained by Lexis --

22· ·A· ·Correct.

23· ·Q· ·-- in the ordinary course of your -- of your business?

24· ·A· ·Correct.· Yes.

25· ·Q· ·The -- the information that is specifically included in
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·1· · · ·Exhibit 1, could you just explain the graph on the left

·2· · · ·side of the page.

·3· ·A· ·Sure.· So the left-hand side pie chart just shows the --

·4· · · ·the breakdown for the 52 DOCs that we track.· That's the

·5· · · ·50 states and D.C., the District of Columbia, and Puerto

·6· · · ·Rico.· So it shows what the different DOCs use.

·7· · · ·Primarily there are six -- five different providers.

·8· · · ·There's LexisNexis, Westlaw as I mentioned, Conway

·9· · · ·Greene, which is a smaller company that primarily only

10· · · ·services New Mexico, and then the share of DOCs that use

11· · · ·only books, and then the DOCs that use a -- an in-person

12· · · ·method.

13· ·Q· ·And are the percentages in this graph based on the number

14· · · ·of departments of corrections or is it based on the

15· · · ·number of inmates?

16· ·A· ·Number of DOCs.

17· ·Q· ·Okay.· And the information that's contained on the right

18· · · ·side of the -- of the exhibit, what is that?

19· ·A· ·It's really the -- it's really the same a chart.· It's

20· · · ·just collapsing the -- the three different electronic

21· · · ·formats, that -- that being LexisNexis, West and Conway

22· · · ·Greene.

23· ·Q· ·All right.· Is the -- is the data supporting the graph

24· · · ·shown in Exhibit 1 exclusive to departments of

25· · · ·corrections?· In other words, does it include any of the
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·1· · · ·jails or the Federal --

·2· ·A· ·It does not.

·3· ·Q· ·-- Bureau of Prisons?

·4· ·A· ·It does not.· Just the 52 DOCs that we track.

·5· · · · · ·MR. MOORE:· All right.· I would offer Exhibit 1.

·6· · · · · ·MR. HAGEN:· No objection.

·7· ·Q· ·Mr. Ganten, showing you what's been marked as Exhibit 2,

·8· · · ·again, are you familiar with this exhibit?

·9· ·A· ·Yes.· I created it.

10· ·Q· ·And what does it show?

11· ·A· ·So it's -- it's a different slicing of the same data that

12· · · ·was in the pie chart.· This one shows the number of

13· · · ·inmates, but essentially it is the same -- the same five

14· · · ·categories as was in the left-hand pie chart on the

15· · · ·previous slide.

16· ·Q· ·All right.· And how many total inmate users -- how many

17· · · ·total inmate users are shown in the graph who use

18· · · ·LexisNexis computer-assisted legal research?

19· ·A· ·922,515.

20· ·Q· ·All right.· And the total number of inmate users that

21· · · ·includes other services, including books, what is that

22· · · ·number?

23· ·A· ·Unfortunately that's -- that bar is not there.

24· · · ·1.22 million, give or take, for the DOCs.

25· ·Q· ·Okay.· And just so I understand, the last -- the last bar
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·1· · · ·chart on the right side of the graph is for Conway.

·2· ·A· ·Conway Greene, yeah.

·3· ·Q· ·All right.· And what is Conway Greene?

·4· ·A· ·They're small publisher.· They work -- they -- they only

·5· · · ·work in the State of New Mexico.· They provide a CD rom

·6· · · ·product that the DOC in New Mexico uses.

·7· ·Q· ·All right.

·8· ·A· ·So it's an electronic form of it.

·9· · · · · ·MR. MOORE:· And I would offer Exhibit 2.

10· · · · · ·MR. HAGEN:· No objection.

11· ·Q· ·Mr. Ganten, showing you what's been marked as Exhibit 3

12· · · ·can you identify that?

13· ·A· ·Yeah.· It's a graph I created about two weeks ago.

14· ·Q· ·All right.· What does it show?

15· ·A· ·Again, it shows the breakout -- it's similar to the first

16· · · ·slide, the right-hand chart, except that this one is by

17· · · ·inmate population because obviously you -- you get a

18· · · ·slightly different number if you tally up the inmates as

19· · · ·opposed to the number of DOCs because, I mean, it's not

20· · · ·strictly linear.

21· ·Q· ·All right.· And, again, it's -- is it based on

22· · · ·information that Lexis maintains in its -- in the -- in

23· · · ·the course of your business?

24· ·A· ·Yes.

25· · · · · ·MR. MOORE:· I'd offer Exhibit 3.
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·1· · · · · ·MR. HAGEN:· No objection.

·2· ·Q· ·So, Mr. Ganten, do you know when Lexis first started

·3· · · ·talking to the State of South Dakota about providing

·4· · · ·service to the Department of Corrections?

·5· ·A· ·I think the -- the initial conversations probably

·6· · · ·happen -- happened well over two years ago.

·7· ·Q· ·And are you generally familiar with when Lexis started

·8· · · ·providing service in South Dakota?

·9· ·A· ·Yes.

10· ·Q· ·And when did that happen?

11· ·A· ·I believe it was roughly -- the rollout was in -- started

12· · · ·in May of 2017.

13· ·Q· ·And is there a standard sort of agreement that Lexis uses

14· · · ·with the Department of Corrections?· Is there anything

15· · · ·different about Lexis' agreement to provide computer-

16· · · ·assisted legal research for inmates in South Dakota than

17· · · ·in any other state where you provide that service?

18· ·A· ·No.· It's fairly standard.· There's always some variance

19· · · ·in terms of the content provided.· Occasionally there are

20· · · ·some specific certifications that are required under --

21· · · ·under state law, but -- but I don't believe that there

22· · · ·was anything out of -- anything unusual in South Dakota.

23· ·Q· ·So showing you what's been marked as Exhibit 4, can you

24· · · ·identify what that is, please.

25· ·A· ·That is the current list of content that is available to
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·1· · · ·inmates at this time.

·2· ·Q· ·All right.· And this is a document that you prepared?

·3· ·A· ·Correct.

·4· ·Q· ·And just looking at the -- the document, it says content

·5· · · ·offering with November 2017 additions.· Do you know what

·6· · · ·that refers to?

·7· ·A· ·Yeah.· The work-up between -- I think that some things

·8· · · ·that were not on there originally was like AG opinions

·9· · · ·and a couple of small things like that.· I mean it stayed

10· · · ·roughly the same.· There were a couple of things like AG

11· · · ·opinions and -- and -- I don't recall.· There was one

12· · · ·more thing, but it was nothing -- nothing major.· It was

13· · · ·more like a tweak.· I think the AG opinions was an

14· · · ·oversight.

15· ·Q· ·And are you familiar with who determined the content of

16· · · ·the database offering in South Dakota?

17· ·A· ·Not specifically, but -- because I wasn't there at the

18· · · ·time.· I'd offer that as a caveat.· But it's a fairly

19· · · ·typical -- typical offering, and something that we would

20· · · ·have discussed with the DOC, and we would -- we would

21· · · ·traditionally follow their lead.· I mean they tend to --

22· · · ·DOCs tend to have a good understanding of what -- what

23· · · ·they want to provide and --

24· ·Q· ·With respect to the state law that's listed on the left

25· · · ·side of the page, it indicates that the only state law
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·1· · · ·cases that are available are South Dakota cases.· Is that

·2· · · ·correct?

·3· ·A· ·That is correct.

·4· ·Q· ·If an inmate requires another state's law to prepare

·5· · · ·pleadings in a case, is there -- is there a mechanism by

·6· · · ·which Lexis can provide that to the inmate in South

·7· · · ·Dakota?

·8· ·A· ·Yes.

·9· ·Q· ·And how would that happen?

10· ·A· ·You can do one or -- one -- one of two different ways.

11· · · ·One, we can -- we can change the content offering, the

12· · · ·menu that's there, to add.· Some jurisdictions, for

13· · · ·instance, do have a national primary law offering where

14· · · ·they get access to all 50 states.· And that -- that's

15· · · ·certainly something that can be negotiated.· If you want

16· · · ·to take a specific state, for instance, for a particular

17· · · ·inmate, it may be more cost effective to instead get an

18· · · ·offline -- an external hard drive that we would plug into

19· · · ·a terminal in a common area and make use.

20· ·Q· ·And over the course of the last year, do you know whether

21· · · ·there has been any request from South Dakota to provide

22· · · ·the law of another state for any inmate in South Dakota

23· · · ·made to Lexis?

24· ·A· ·Not to my knowledge.

25· ·Q· ·Looking at the federal case law that's available, is it
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·1· · · ·correct that essentially all federal case law is

·2· · · ·available to South Dakota inmates?

·3· ·A· ·That is correct, from district courts.

·4· ·Q· ·All right.· And then looking at the -- looking at the

·5· · · ·secondary sources in particular, I wanted to ask you

·6· · · ·about two of the publications.· One is the constitutional

·7· · · ·rights of prisoners.· And I just want to show you what's

·8· · · ·been marked as Exhibit 5.· Can you identify that, please.

·9· ·A· ·That is a table of contents.

10· · · · · ·MR. MOORE:· And, Alex, I'm sorry.· I think I forgot

11· · · ·to offer Exhibit 4.

12· · · · · ·MR. HAGEN:· Yeah.· No objection.

13· · · · · ·MR. MOORE:· All right.· Thank you.

14· ·Q· ·So Exhibit 5 is a table of contents for which

15· · · ·publication?

16· ·A· ·The Constitutional Rights of Prisoners, 9th edition, by

17· · · ·James Palmer.

18· ·Q· ·All right.· And are you generally familiar with that

19· · · ·publication?

20· ·A· ·Yeah.· It's -- it's one that is requested by most DOCs

21· · · ·and jails.

22· · · · · ·MR. MOORE:· All right.· And I would offer Exhibit 5.

23· · · · · ·MR. HAGEN:· No objection.

24· ·Q· ·Just one more question about Exhibit 5.· If -- if an

25· · · ·online user accesses this work, is what's shown in
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·1· · · ·Exhibit 5 what the online user actually sees on the

·2· · · ·screen?

·3· ·A· ·Correct.

·4· ·Q· ·All right.· And to access a particular topic within any

·5· · · ·given chapter, how does the online user do that?

·6· ·A· ·Again, one of two ways.· I mean you can either search --

·7· · · ·I mean they would have -- at the top of the screen when

·8· · · ·an inmate accessed this, they would have a search box,

·9· · · ·Google like.· And if they search for a particular term,

10· · · ·such as conditions of confinement, they would search and

11· · · ·they would get a bunch of hits, or you can -- you can

12· · · ·browse the table of contents.· You see in your exhibit,

13· · · ·you have plus and minus signs.· I -- I expanded the table

14· · · ·of contents down to some -- to some degree.· But you can

15· · · ·essentially drill down all the way to the subject matter

16· · · ·that you -- that interests you.

17· ·Q· ·All right.· Showing you what's been marked as Exhibit 6,

18· · · ·can you identify that, please.

19· ·A· ·Yes.· It's a -- it's a similar table of contents for

20· · · ·Federal Habeas Corpus Practice and Procedure.

21· ·Q· ·And, again, is that -- is that a fairly standard text for

22· · · ·a department of corrections?

23· ·A· ·Yes.· I -- I can't think of a DOC that wouldn't have

24· · · ·that.

25· ·Q· ·All right.· Do you know who the authors of that --

Case 4:18-cv-04056-LLP   Document 58-1   Filed 11/21/18   Page 17 of 146 PageID #: 427



·1· ·A· ·Randy Hertz and James Liebman I believe.

·2· ·Q· ·And, again, this particular exhibit shows what the --

·3· · · ·what the user would see on the screen when accessing this

·4· · · ·particular table of contents?

·5· ·A· ·Correct.· This is the online view.· It's published in

·6· · · ·print as well obviously.· It's a two-volume set.· And

·7· · · ·it's -- I believe it's considered the leading book on the

·8· · · ·subject.

·9· · · · · ·MR. MOORE:· All right.· I would offer Exhibit 6.

10· · · · · ·MR. HAGEN:· No objection.

11· ·Q· ·So, Mr. Ganten, the database of materials that is

12· · · ·available to inmate users within the South Dakota

13· · · ·Department of Corrections, are you familiar with the

14· · · ·technical means, the mechanical means, by which inmates

15· · · ·have access to this database of materials in South

16· · · ·Dakota?

17· ·A· ·I am.

18· ·Q· ·And what is that?

19· ·A· ·It's provided on -- on tablets that are deployed by a

20· · · ·vendor called GTL, Global Tel Link.

21· ·Q· ·All right.· And are you personally familiar with the

22· · · ·tablets and how they operate?

23· ·A· ·I am actually.

24· ·Q· ·And can you just describe for the Court what a tablet

25· · · ·looks like and in general how it works.
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·1· ·A· ·Sure.· I -- I had opportunity to visit a facility here in

·2· · · ·the state actually earlier this year before I became

·3· · · ·aware of this.· So there's a tablet.· It's about -- it's

·4· · · ·smaller than -- it's about this big (indicating).· It

·5· · · ·provides a number of things for inmates.· Our service is

·6· · · ·a small part of it.· It also provides I believe like

·7· · · ·commissary services, it allows subscription services for

·8· · · ·inmates, I believe streaming music, E-books, and a lot of

·9· · · ·things like that.

10· · · · · ·We also have an icon on there that allows them to

11· · · ·access what we call a custom interface which is how we

12· · · ·serve up the content, the legal content.

13· ·Q· ·And when Lexis first started providing service to South

14· · · ·Dakota inmates, were there other states that were

15· · · ·providing access to Lexis through a tablet?

16· ·A· ·South Dakota is actually the first, to my knowledge,

17· · · ·statewide DOC deployment of tablets.

18· ·Q· ·Are there other states that are also using tablets today?

19· ·A· ·There are a lot of -- there are a lot of states talking

20· · · ·about it.· I mean that -- and certainly there are a

21· · · ·number of conversations ongoing.

22· ·Q· ·So for states that do not have tablets for inmates to

23· · · ·use, how do the inmates in those states obtain access to

24· · · ·Lexis?

25· ·A· ·So two different ways and two different delivery models.
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·1· · · ·So you have some DOCs where they get it online, but they

·2· · · ·would access it either on a terminal or in some cases

·3· · · ·they have -- they would have a kiosk in each pod and

·4· · · ·they -- they would access it on there.· So it would be

·5· · · ·more similar to the terminal.· It -- it would be a shared

·6· · · ·resource.

·7· ·Q· ·What's the difference in your understanding between a

·8· · · ·terminal and a kiosk?

·9· ·A· ·So -- so in some cases arguably it's a distinction

10· · · ·without a difference perhaps.· Traditionally in some -- I

11· · · ·was at a facility in Nevada, for instance.· They had a

12· · · ·whole room full of PCs; whereas in other -- in other

13· · · ·facilities it looks more like what you would see at the

14· · · ·airport when you check in.· It would be a stand-alone

15· · · ·little thing.· It's a touch screen.· But those two are

16· · · ·both online delivery.· They -- they would use

17· · · ·substantially the same thing as here.

18· · · · · ·Then you have others like the Federal Bureau of

19· · · ·Prisons and others that use an offline solution where we

20· · · ·would send them a hard drive quarterly, and then they

21· · · ·would then update their computers.

22· ·Q· ·Okay.· And in South Dakota, with the tablets, do the

23· · · ·inmates have online access?

24· ·A· ·They do.

25· ·Q· ·And do they have access available 24 hours a day?
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·1· · · · · ·MR. HAGEN:· Objection; foundation.· Go ahead.

·2· ·Q· ·Are you aware whether South Dakota inmates have access 24

·3· · · ·hours a day?

·4· ·A· ·I am -- as far as I am aware, they have, generally

·5· · · ·speaking, access 24/7.· There may be some exceptions if

·6· · · ·you're in restricted housing and things like that.· But

·7· · · ·generally speaking, yes.

·8· ·Q· ·How does -- how does Lexis update the content that is

·9· · · ·provided on the database for South Dakota inmates?

10· ·A· ·For South Dakota inmates, I mean it gets updated in

11· · · ·realtime.· So compared to an offline solution, you get a

12· · · ·quarterly hard drive.· Here, if a new case is handed down

13· · · ·by the South Dakota Supreme Court today, we would

14· · · ·typically -- it would typically be online and available

15· · · ·to inmates essentially by the end of the day.· An

16· · · ·enhanced version would be available in a couple of days

17· · · ·which would have headnotes and other analytical

18· · · ·references, but --

19· ·Q· ·And for new case law, is there any difference when it is

20· · · ·available to an inmate user as opposed to a non-inmate

21· · · ·user like a lawyer in a law firm?

22· ·A· ·No.· None whatsoever.· And -- and that's an important

23· · · ·question because I mean I made a reference a few minutes

24· · · ·ago to a CI, a custom interface.· So what we provide to

25· · · ·the inmates is the same that a -- that a law firm would
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·1· · · ·use, which we call the platform Lexis Advance.

·2· · · · · ·And essentially what we do is that we create a shell

·3· · · ·that -- that limits, you know, the -- the content that

·4· · · ·you can -- you can access.· For a law firm, if you don't

·5· · · ·subscribe to a content set, there would be an icon saying

·6· · · ·that, hey, you don't have access to this.· If you want to

·7· · · ·use it, there's going to be an extra charge.

·8· · · · · ·For corrections we -- we create a hard wall around

·9· · · ·it.· And there is also -- specific to corrections, there

10· · · ·are a lot of considerations.· You want to make sure that

11· · · ·inmates cannot jump out on the open web.· So we -- we do

12· · · ·disable external links, for instance, because if you can

13· · · ·jump to one external site, the next time you know you're

14· · · ·on -- you're on Facebook.

15· ·Q· ·All right.· Are the secondary sources that are available

16· · · ·updated as well through Lexis?

17· ·A· ·Yes.

18· ·Q· ·And do you know with what frequency that happens?

19· ·A· ·It varies.· Some of them are updated annually.· Some are

20· · · ·updated quarterly.· A lot of those analytical titles,

21· · · ·they would follow whatever is done in print.· So if a

22· · · ·book is updated annually, like a lot of law books are, it

23· · · ·would be updated here annually.

24· ·Q· ·All right.· And with respect to cases and statutes and

25· · · ·the frequency with which they're are updated, do users
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·1· · · ·have better and faster access to updates through

·2· · · ·computer-assisted legal research or through traditional

·3· · · ·hard copy books?

·4· ·A· ·Much, much better.· It -- it doesn't even compare.

·5· ·Q· ·It's -- I'm sorry.

·6· ·A· ·It's much -- it's much faster and much more

·7· · · ·comprehensive.

·8· ·Q· ·The online research?

·9· ·A· ·The online research, yes.

10· ·Q· ·All right.· You started talking about Lexis Advance as

11· · · ·the search platform.· Could you just explain what that is

12· · · ·and how it works.

13· ·A· ·Sure.· In layman terms, it's -- it's a lot of things.  I

14· · · ·mean it's a product name it's given.· We -- if -- if

15· · · ·you've been a Lexis user, it used to be called Lexis.com.

16· · · ·It was a fairly -- it -- it was an interface.· The old

17· · · ·interface, Lexis.com, was really designed with the

18· · · ·librarian in mind; the ones that can do the long Boolean

19· · · ·search with ten terms and connectors.

20· ·Q· ·All right.· And you used the term "Boolean search."· Can

21· · · ·you -- can you describe what that actually is.

22· ·A· ·It's using connectors like "and, or, if."· And then

23· · · ·you -- you can go deeper than that as well if you want,

24· · · ·but what Lexis Advance really changed was to try to move

25· · · ·more towards natural -- natural -- natural language
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·1· · · ·search because when -- research found that attorneys,

·2· · · ·just like everybody else, prefer to do a Google-like

·3· · · ·search.· I mean it's great if you can do that search

·4· · · ·query that's 20 -- 20 words long, but most people don't

·5· · · ·search that way.

·6· ·Q· ·All right.· So with Lexis Advance, can you just give an

·7· · · ·example of a search that an inmate might do on a topic

·8· · · ·related to a particular corrections subject.

·9· ·A· ·Again, conditions of confinement is probably a good one.

10· ·Q· ·And how would you search for conditions of confinement

11· · · ·related cases using Lexis Advance?

12· ·A· ·So you -- you would put in -- you would start with a

13· · · ·keyword search like that, and then you get a search

14· · · ·screen.· You'd probably get a large number of results.

15· · · ·Then on the left you would have a tab you can restrict it

16· · · ·by -- by date, you can -- you essentially have a graph.

17· · · ·You just pull it if you want to restrict a certain date.

18· · · ·You can restrict up -- further up if you want to just

19· · · ·have cases, statutes, analytical titles.

20· ·Q· ·And so for inmates who have never used Lexis before, or

21· · · ·any other form of computer-assisted legal research, how

22· · · ·do you assist the South Dakota Department of Corrections

23· · · ·in helping inmates learn how to use your product?

24· ·A· ·Couple of different ways.· So one of them is that we

25· · · ·prepared, back -- back when we started, a research guide.
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·1· ·Q· ·So let me just show you what's been marked as Exhibit 7.

·2· · · ·Can you identify that?

·3· ·A· ·Yes.· That's a user guide that we provided to the DOC.

·4· ·Q· ·All right.· And when was that created?

·5· ·A· ·At some point in 2017.

·6· ·Q· ·And was that created by Lexis?

·7· ·A· ·It was provided by one of our -- we call them client --

·8· · · ·client managers.· But, yes.

·9· · · · · ·MR. MOORE:· All right.· I would offer Exhibit 7.

10· · · · · ·MR. HAGEN:· No objection.

11· ·Q· ·And how is this document made available to inmates in

12· · · ·South Dakota?

13· ·A· ·It's provided on the tablets, on each -- on each tablet.

14· ·Q· ·All right.· And what was the -- what was the goal in

15· · · ·creating this document?

16· ·A· ·It was to create a reference guide for any inmate to --

17· · · ·to give them some meat on the bones in terms of how to

18· · · ·do -- how to do a search.

19· ·Q· ·What other means has Lexis employed to help inmates

20· · · ·understand how to use your service?

21· ·A· ·So we did a -- we did in-person training I believe in the

22· · · ·fall of 2017 at every facility.· We had actually three

23· · · ·people I believe that traveled the length and width of

24· · · ·the state to -- to visit and train inmates at all

25· · · ·facilities.
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·1· ·Q· ·All right.· And do you know how long that training lasted

·2· · · ·or how long they were in the state providing that

·3· · · ·service?

·4· ·A· ·I think they spread out, but they were here for about a

·5· · · ·week I believe.

·6· ·Q· ·Is there -- is there still a Lexis representative

·7· · · ·physically present in South Dakota who can provide

·8· · · ·training or assistance to South Dakota inmates?

·9· ·A· ·So we have -- we have a client manager.· She's based in

10· · · ·Missouri, but she travels extensively.· She spends all

11· · · ·her time going to correctional facilities to train

12· · · ·inmates, and certainly is available at the request of the

13· · · ·DOC if they -- if they feel that additional training

14· · · ·would be warranted.

15· ·Q· ·All right.· Are there any other means that Lexis uses to

16· · · ·provide training or assistance to inmates in South

17· · · ·Dakota?

18· ·A· ·That's the primary means, to do in-person training.

19· ·Q· ·Mr. Ganten, does -- does Lexis track the usage of its

20· · · ·service by South Dakota inmates?

21· ·A· ·We do.

22· ·Q· ·And showing you what's been marked as Exhibit 8, can you

23· · · ·identify that, please.

24· ·A· ·Yes.· It's a graph I created.

25· · · · · ·MR. MOORE:· I'm sorry.· I don't think I offered
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·1· · · ·Exhibit 7.· And I would offer that for the record.

·2· · · · · ·MR. HAGEN:· No objection.

·3· · · · · ·MR. MOORE:· Thank you.

·4· ·Q· ·So back to Exhibit 8.

·5· ·A· ·Yes.· It's a graph showing the usage that I created about

·6· · · ·two weeks ago.

·7· ·Q· ·All right.· And what data is this based on?

·8· ·A· ·It's based on our internal data.· We track usage on the

·9· · · ·account level, meaning that we -- we have an

10· · · ·understanding what the usage is for the DOC as such.· We

11· · · ·do not track on an inmate facility basis.

12· ·Q· ·Okay.· And the -- the data on the left side of the graph

13· · · ·starting at 500,000 and going to 3 -- 3,500,000, what

14· · · ·does that represent?

15· ·A· ·So this is the hardest part probably to explain.· But so

16· · · ·the way it works is that any customer, any Lexis

17· · · ·customer, you pay an agreed -- agreed amount every --

18· · · ·agreed amount every month.· So for -- if you pay us X

19· · · ·dollars, you get access to this content.· And then if you

20· · · ·go outside of that, that's a different discussion.· And

21· · · ·essentially it's all you can eat, right?

22· · · · · ·But what we also look at is how much do you actually

23· · · ·consume.· So we actually assign a value that even though

24· · · ·that you pay us X dollars, in most cases we -- we --

25· · · ·again, this is a hard part to -- to -- to articulate to
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·1· · · ·somebody who is not living and breathing this every day

·2· · · ·perhaps.

·3· · · · · ·We essentially assign a value to every search that

·4· · · ·you do based on the content we have and all of that.· And

·5· · · ·then we -- we collapse it down.· You still only pay what

·6· · · ·you're supposed to pay, but we track the usage and the

·7· · · ·value of the usage that -- that your firm would -- can

·8· · · ·see.· We call it internally for some reason the X factor.

·9· · · ·Like the actual usage to what -- what you pay under your

10· · · ·plan.

11· · · · · ·So what this shows here is the value of the actual

12· · · ·usage the way that -- the way that we see it.

13· ·Q· ·And this is a dollar value?

14· ·A· ·It's a dollar value, yes.

15· ·Q· ·All right.· So with respect to that number, can you just

16· · · ·explain what this graph shows over the period from May of

17· · · ·2017 until August of 2018?

18· ·A· ·Yeah.· What -- what you would see, I mean if you -- if

19· · · ·you take out some of the peaks and valleys, I mean you'd

20· · · ·see a general -- generally stable, slightly trending

21· · · ·upwards, usage.· I mean you'd see a tremendous pike there

22· · · ·right at the beginning which is probably hardly

23· · · ·surprising.· I mean people got a new -- they got a new

24· · · ·tool to use.· They probably spent a lot of time exploring

25· · · ·it.· And then you see like it -- generally it's trending

Case 4:18-cv-04056-LLP   Document 58-1   Filed 11/21/18   Page 28 of 146 PageID #: 438



·1· · · ·slightly like upwards.

·2· ·Q· ·Is there anything that is surprising or unusual to you in

·3· · · ·this graph about usage in South Dakota?

·4· ·A· ·It's pretty high, I would say.

·5· · · · · ·MR. MOORE:· I would offer Exhibit 8.

·6· · · · · ·MR. HAGEN:· No objection.

·7· ·Q· ·And then showing you what's been marked as Exhibit 9, can

·8· · · ·you identify that, please.

·9· ·A· ·Sure.· It's a -- it's -- it's a slide I prepared.

10· ·Q· ·All right.· And, again, what is shown on the slide?

11· ·A· ·So it's showing three different things.· So on the left

12· · · ·you have your ADP, your average daily population, which

13· · · ·is kind of a metric we use.· And I rounded the numbers

14· · · ·as -- those are rounded numbers obviously.· Comparing the

15· · · ·ADP for Kansas, Alaska and South Dakota.

16· ·Q· ·And why did you use those three states for comparison?

17· ·A· ·Tying back to the earlier discussion, because it was

18· · · ·really hard to find a true apples to apples to -- to make

19· · · ·this comparison because South Dakota is the only state

20· · · ·that's gone statewide with tablets.· Alaska and Kansas

21· · · ·are the closest I could find.· They use -- they use it

22· · · ·online.· They have a fairly extensive number of -- of

23· · · ·kiosks and -- and terminals.· So I figured that those

24· · · ·were probably the best comparisons I could possibly find.

25· ·Q· ·All right.· So what is the -- what does the graph show
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·1· · · ·then in terms of monthly usage and monthly usage per

·2· · · ·inmate?

·3· ·A· ·Right.· So the monthly usage in the center, I mean it's

·4· · · ·an average for -- for South Dakota, I believe it took an

·5· · · ·average for like the last 12 months.

·6· ·Q· ·And, again, the numbers there are consistent with what we

·7· · · ·were looking at on the left side of the graph shown on

·8· · · ·Exhibit 8?

·9· ·A· ·Correct.· The South Dakota number is derived from the

10· · · ·same dataset as that graph.· I think I used the data for

11· · · ·the last 12 months.· I just took an average number there.

12· · · ·And then a third graph then is that -- so you take a

13· · · ·monthly usage and you divide it by the population to get

14· · · ·a sense for what each inmate on a strict linear basis

15· · · ·would consume.

16· ·Q· ·And based on -- based on what's shown in Exhibit 9, how

17· · · ·does inmate usage in South Dakota compare to the other

18· · · ·states there with online access?

19· ·A· ·It's very, very high.· And -- and certainly -- I mean

20· · · ·it's more than three times as high as in Kansas -- in

21· · · ·Alaska, for instance.· Certainly one factor is there that

22· · · ·the acc -- the greater access.

23· · · · · ·MR. MOORE:· I would offer Exhibit 9.

24· · · · · ·MR. HAGEN:· No objection.

25· ·Q· ·Mr. Ganten, based on your experience with departments of
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·1· · · ·corrections in other states, how does the database of

·2· · · ·materials available in South Dakota compare to what's

·3· · · ·available in other states?

·4· ·A· ·It's -- it's pretty robust.· I mean certainly on the

·5· · · ·analytical side I would say that South Dakota inmates

·6· · · ·have access to more than -- than the average, so to

·7· · · ·speak.· I mean it's a fairly robust analytical offering.

·8· · · ·So I would say it's in the upward 25 percent.

·9· ·Q· ·With respect to your corrections customers that have --

10· · · ·the federal entities and the state entities that Lexis

11· · · ·provides service to, has Lexis lost any business because

12· · · ·of dissatisfaction with your product or concern that

13· · · ·inmates in those states were not able to use the service?

14· ·A· ·No.

15· ·Q· ·In your experience with departments of corrections, has

16· · · ·any state representative anywhere told you that they were

17· · · ·concerned that inmates were generally unable to use

18· · · ·Lexis?

19· ·A· ·No.

20· ·Q· ·And in your experience, working in corrections at Lexis

21· · · ·for the last 14 years, do you have any reason to believe

22· · · ·that inmates are unable to use Lexis Advance to search

23· · · ·for cases and statutes?

24· ·A· ·No.· And I personally attended a number of training

25· · · ·sessions in different states with inmates, and I must say
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·1· · · ·I was -- and -- and actually quote one of our trainers

·2· · · ·here, that in many cases inmates are better Lexis Advance

·3· · · ·users than many attorneys are.

·4· · · · · ·MR. MOORE:· Those are all the questions I have for

·5· · · ·you.· Thank you.

·6· · · ·CROSS-EXAMINATION BY MR. HAGEN:

·7· ·Q· ·Good afternoon, Mr. Ganten.· I introduced myself briefly

·8· · · ·when I walked in, but my name is Alex Hagen, and I

·9· · · ·represent the plaintiff in this action, an inmate named

10· · · ·Mr. Winston Brakeall.

11· · · · · ·I would like you to start by looking back at

12· · · ·Exhibit 1, if you could, please.· I'll probably ask you a

13· · · ·number questions about Exhibits 1 through 3, so if you'd

14· · · ·kind of get those laid out.

15· ·A· ·Yep; got it.

16· ·Q· ·So it's my understanding that of the current 52 state DOC

17· · · ·systems, according to internal data, eight percent, which

18· · · ·I would take to mean between four and five, use lawyers

19· · · ·and legal services, is that correct?

20· ·A· ·Correct.

21· ·Q· ·And that number is shown on Exhibit 1 in the green part

22· · · ·of the pie graph, correct?

23· ·A· ·Correct.

24· ·Q· ·Do you know which -- personally, do you know which of

25· · · ·those systems use lawyers or legal services?
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·1· ·A· ·I believe that it is Connecticut, North Carolina -- I'm

·2· · · ·visualizing a map in my head here.· I apologize.· I --

·3· · · ·no, I -- yeah.· I apologize.· My memory there is -- is

·4· · · ·failing me.

·5· ·Q· ·It's entirely understandable.· Fair to say that your

·6· · · ·understanding is that four or five state DOC correction

·7· · · ·systems provide inmates with access to a lawyer; true?

·8· ·A· ·Lawyer or paralegal, yes.

·9· ·Q· ·Is it your understanding that those state systems do not

10· · · ·provide any other resource to inmates in terms of legal

11· · · ·materials?· Is it always an either/or scenario?

12· ·A· ·We're not aware that they -- that they use any electronic

13· · · ·format.

14· ·Q· ·But -- and you're not aware whether they provide legal

15· · · ·books in physical format in addition to those legal

16· · · ·services; true?

17· ·A· ·I'm -- I'm not aware, no.

18· ·Q· ·The scope of your understanding in this data is you know

19· · · ·they provide lawyers, you know they don't provide

20· · · ·electronic databases; true?

21· ·A· ·That -- that's a fair statement.

22· ·Q· ·What you don't know is whether they also provide physical

23· · · ·legal books; true?

24· ·A· ·Yeah.

25· ·Q· ·Okay.· In your conversations with representatives from
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·1· · · ·the State of South Dakota, were you aware that the State

·2· · · ·of South Dakota had previously entered into a settlement

·3· · · ·agreement as part of a lawsuit that set out certain terms

·4· · · ·that the State of South Dakota agreed to perform?

·5· ·A· ·No, I -- I was not.

·6· ·Q· ·And so in developing the extent of analytical options,

·7· · · ·did that topic ever come up; that certain periodicals or

·8· · · ·treatises needed to be included in the suite of materials

·9· · · ·that were provided because of this settlement agreement?

10· ·A· ·Not to my knowledge.

11· ·Q· ·And just so I understand kind of the dynamics, sir, do

12· · · ·you believe it's fair to say you were the lead negotiator

13· · · ·or contact person with representatives of the State of

14· · · ·South Dakota in the lead-up to the eventual contract?

15· ·A· ·No.· I was -- I was not there at the time.

16· ·Q· ·Was that -- is that the individual from Missouri, the --

17· ·A· ·No.· It would be the sales guy, probably the sales guy,

18· · · ·so --

19· ·Q· ·Okay.· Who's -- what's his name?

20· ·A· ·Jim Mattise.

21· · · ·(Deposition Exhibit Number 10 marked for identification.)

22· ·Q· ·I'm going to show you what's been marked as Exhibit 10

23· · · ·for purposes of this deposition.· And it's previously

24· · · ·been discussed in a prior deposition, but I think just

25· · · ·for purposes of clarity, we're just going to refer to
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·1· · · ·Exhibit 10.

·2· · · · · ·Is it your understanding that the State of South

·3· · · ·Dakota is paying your company $54,000 a year for the

·4· · · ·services that you provide to South Dakota?

·5· ·A· ·Yeah.

·6· ·Q· ·And prior to 20 -- prior to the switch to the electronic

·7· · · ·database, did LexisNexis -- and I'm looking at 2015,

·8· · · ·2016, 2017 -- provide some, your understanding, some

·9· · · ·legal periodicals or something in hard cover form?

10· ·A· ·Yeah.· That -- that looks about the extent of it, yes.

11· ·Q· ·In general, do representatives of the DOC that you speak

12· · · ·with, is their primary motivation in transitioning to

13· · · ·electronic data -- databases from your company cost

14· · · ·savings?

15· · · · · ·MR. MOORE:· I object to foundation.

16· ·A· ·I'm not -- I'm not aware.· I wasn't -- I was not there at

17· · · ·the time, so I -- I can't speak for them.

18· ·Q· ·You interact with DOC officials in general in the course

19· · · ·of your -- the scope of your responsibilities in the

20· · · ·corrections part of your obligations; true?

21· ·A· ·Absolutely.

22· ·Q· ·How do you market your product?· What are you -- what's

23· · · ·your pitch to DOC officials as to why they should use

24· · · ·LexisNexis electronic databases?

25· ·A· ·Couple things, but it's -- we believe it's a robust,
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·1· · · ·comprehensive solution that provides -- especially the

·2· · · ·online version.· It -- it depends on the facility's need,

·3· · · ·right.· The online version provides quicker updates, more

·4· · · ·comprehensive sources perhaps.· The offline solution is

·5· · · ·certainly attractive to a lot of the facilities that are

·6· · · ·concerned about providing -- providing any form of

·7· · · ·internet access in the facilities.

·8· · · · · ·We also see -- we -- we view it -- I mean the technol

·9· · · ·-- it's -- it's quite clear where the technology is

10· · · ·going.· You look at the tablet deployment.· South Dakota

11· · · ·was definitely pioneering in that regard.· But you see

12· · · ·that playing out all over the -- all over the country;

13· · · ·that people are looking at using tablets for educational

14· · · ·purposes, for providing other services to inmates,

15· · · ·anything from education to entertainment through also

16· · · ·legal research.

17· ·Q· ·Did you ever tell them you can save a lot of money if you

18· · · ·switched from hard cover books to electronic databases?

19· ·A· ·That certainly is part of the -- it's certainly part of

20· · · ·the pitch, but more -- more than that, the truth is that

21· · · ·a lot of hard cover books are going away.· Like Shepard's

22· · · ·is a good example, right?· Most -- Shepard's is something

23· · · ·that most facilities would want.· But Shepard's in print

24· · · ·is rapidly going -- going away.· I mean for most of the

25· · · ·smaller states, we -- we took -- we -- we stopped
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·1· · · ·printing Shepard's in print, Shepard's as -- as a book

·2· · · ·because it --

·3· ·Q· ·For $54,000 per year, we looked at the -- in Exhibit 4,

·4· · · ·the suite of -- I'm just going to call it the content, is

·5· · · ·that fair?

·6· ·A· ·Sure.

·7· ·Q· ·If I wanted to add an additional treatise, let's call it

·8· · · ·the Restatement (Second) of Torts or something like that,

·9· · · ·what cost -- and we agreed and I'm Secretary Kaemingk,

10· · · ·and he adds that.· What cost is it to Lexis to add one

11· · · ·periodical, so to speak?

12· ·A· ·It -- it very much depends.

13· ·Q· ·Is the general model that you would pay a license to the

14· · · ·publisher if you -- is that the main cost increase that

15· · · ·you would have?

16· ·A· ·No.· It's a variety of factors.· I mean for an author

17· · · ·title, I mean you'd have the author who would get a

18· · · ·royalty.· In some cases it's licensed content when -- we

19· · · ·would pay to a third party.· And then also you cannot

20· · · ·also discount the fact that, you know, with more content

21· · · ·comes more usage.· More usage costs more server time.

22· ·Q· ·Okay.· Any other factor that you believe would play into

23· · · ·your side of the increased costs if the scope of services

24· · · ·were increased?

25· ·A· ·I'm -- I'm not really sure how to answer that question, I
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·1· · · ·guess.· I mean it would increase -- I mean part -- part

·2· · · ·of it, what you'd pay, just as you would for a physical

·3· · · ·law library, if you -- if you want to buy a second copy

·4· · · ·of the book, you buy a second copy of book.

·5· ·Q· ·Does the $54,000 figure include the number of individuals

·6· · · ·you anticipate will be using this database that's

·7· · · ·reflected in Figure 4?

·8· ·A· ·Figure 4.

·9· ·Q· ·Exhibit 4.· Let me ask a better question.· If South

10· · · ·Dakota's prison population was 250,000 instead of its

11· · · ·current population, and the same suite of services were

12· · · ·offered, same content, would the price increase?

13· ·A· ·Short answer, no.· Long answer, yes.· In that "no," I

14· · · ·mean we're currently in a contract with the DOC.· If

15· · · ·they -- if, when the contract is up and the population

16· · · ·were to be 250,000, yes, the price -- we would certainly

17· · · ·be unlikely to honor the current price.· But for as long

18· · · ·as we are in contract, I mean it -- it is a firm

19· · · ·contract.· We -- we -- we can't adjust it as such.· But

20· · · ·if the inmate population were to explode, yes, we

21· · · ·would -- we would revisit the pricing.

22· ·Q· ·I want to talk to you a little bit about -- you mentioned

23· · · ·on-site training that Lexis provides.· Lexis doesn't

24· · · ·provide legal education training to inmates, does it?

25· ·A· ·Define "legal education" I guess.
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·1· ·Q· ·You're a lawyer.· You've gone through not only law

·2· · · ·school, but an LLM.· What's your understanding of what

·3· · · ·legal education is?

·4· ·A· ·Well, we provide, I mean generally speaking as -- and,

·5· · · ·again, I have observed quite a few of these trainings, is

·6· · · ·that we provide training in how to use the system and how

·7· · · ·to -- how to perform basic legal research.

·8· ·Q· ·Within your platform; true?

·9· ·A· ·Correct.

10· ·Q· ·You don't teach black letter law or habeas corpus

11· · · ·procedure; true?

12· ·A· ·Correct.

13· ·Q· ·Are the people who provide training to DOC inmates

14· · · ·lawyers?

15· ·A· ·Yes.

16· ·Q· ·All of them?

17· ·A· ·Yep.

18· ·Q· ·And that's because you have concerns about liability;

19· · · ·true?

20· ·A· ·It's also probably the people that are best placed to

21· · · ·train on the legal platform.· I mean it's -- it's

22· · · ·standard practice for us to have trainers that are

23· · · ·lawyers themself.

24· ·Q· ·Because lawyers are the most equipped to understand the

25· · · ·legal concepts and the legal research parameters; true?
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·1· ·A· ·Well, they're trained to use our product.· I mean we --

·2· · · ·we use lawyers because most other -- most of our

·3· · · ·non-inmate customers are attorneys, so it makes sense to

·4· · · ·have attorneys do the training.

·5· ·Q· ·And you wouldn't hire a doctor to come and provide this

·6· · · ·training because a doctor doesn't have familiarity with

·7· · · ·the general rubric of concepts that lawyers use in the

·8· · · ·day-to-day; fair?

·9· ·A· ·No, but we would probably -- we would probably consider

10· · · ·people from other walks of life if they're good trainers.

11· ·Q· ·Have you ever hired someone who is not a lawyer to

12· · · ·provide training to inmates?

13· ·A· ·Not to inmates, no.

14· ·Q· ·If you know, from the South Dakota state cases content,

15· · · ·that only includes Supreme Court, South Dakota Supreme

16· · · ·Court, decisions; is that your understanding?

17· ·A· ·Do you have a court of appeals?

18· ·Q· ·We do not.

19· ·A· ·No, you don't.· So, yes, I believe so.

20· ·Q· ·Okay.· And then you mentioned the district court.· Are

21· · · ·you familiar with Pacer?

22· ·A· ·Yes.

23· ·Q· ·And you understand if I go into Pacer, I can find a

24· · · ·complaint or an answer or things like that; true?

25· ·A· ·True.
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·1· ·Q· ·Okay.· The materials that are available from the district

·2· · · ·courts are decisions from the Court itself; true?

·3· ·A· ·Correct.

·4· ·Q· ·So LexisNexis doesn't provide inmates with access to

·5· · · ·existing pleadings in live cases; true?

·6· ·A· ·We do not provide dockets, no.

·7· ·Q· ·Does your company have sample pleadings of particular

·8· · · ·types of claims that it makes available to inmates?

·9· ·A· ·I think that some are included in the -- like in fed

10· · · ·habeas and things like that, yes.

11· ·Q· ·Okay.· I appreciate the distinction.· Outside of the

12· · · ·individual treatises, does Lexis itself provide samples

13· · · ·of individual pleadings of particular causes of action?

14· ·A· ·Without speaking specifically to South Dakota, because

15· · · ·I'm -- I'd be lying to say if I'm an expert in South

16· · · ·Dakota law, but typically statutes would include a

17· · · ·collection of forms.

18· ·Q· ·But Lexis doesn't develop or collect those pleadings and

19· · · ·provide them as part of the services that it provides

20· · · ·inmates; true?

21· ·A· ·To the extent that we have them, we make them available

22· · · ·through the statutes as forms and et cetera.

23· ·Q· ·Does -- is South Dakota's content customized in the sense

24· · · ·that LexisNexis had to build a library to provide it?

25· ·A· ·Sure.· Every customer gets a custom -- get a custom

Case 4:18-cv-04056-LLP   Document 58-1   Filed 11/21/18   Page 41 of 146 PageID #: 451



·1· · · ·library.

·2· ·Q· ·Are you familiar with a woman named Jane Newman?

·3· ·A· ·I know Jane, yes.

·4· ·Q· ·And she was previously a director of LexisNexis in the

·5· · · ·prison sales department?

·6· ·A· ·She was, yeah.

·7· ·Q· ·Okay.· I'm looking at a Georgetown Law Journal article

·8· · · ·called "Ineffective Assistance of Library" in which she's

·9· · · ·quoted as saying, "It's not their problem that the

10· · · ·prisoner -- that the inmate is computer illiterate.

11· · · ·They're providing what the state is requiring, and it's

12· · · ·up to the inmate to learn the system."

13· · · · · ·In your dealings with prison officials in the various

14· · · ·DOC corrections, is Miss Newman's observation that it's

15· · · ·not their problem if the inmate is computer illiterate?

16· · · ·Is that consistent with your own experience?

17· ·A· ·I -- I would let her words -- I let her stand for her

18· · · ·words.· And -- and -- and I'm probably somewhat reluctant

19· · · ·to get drawn into other people's motivations.· I mean I

20· · · ·think that's -- if you were to look at it from a

21· · · ·different -- from a different perspective, I think that a

22· · · ·lot what's driving what a correction facility does is --

23· · · ·obviously there's case law on the matter, and then you

24· · · ·also have the accreditation standards primarily from the

25· · · ·ACA and ASCA.· And I think that that's probably what
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·1· · · ·drives the facilities to decide what they provide.

·2· ·Q· ·Have you ever heard a South Dakota prison official

·3· · · ·express concern to you about the plight of illiterate

·4· · · ·prison -- or prisoners?

·5· ·A· ·I -- I can't say I have had many direct interactions

·6· · · ·with the -- with the South Dakota correctional --

·7· · · ·correctional officer.

·8· ·Q· ·So is the answer to my question, no, you've never heard a

·9· · · ·South Dakota representative express concern about the

10· · · ·plight of illiterate prisoners; true?

11· ·A· ·In my minimal interactions, I have not.

12· ·Q· ·Miss Newman has worked with the company for more than

13· · · ·five years, correct?

14· ·A· ·I can't speak definitively to that.· She is no longer

15· · · ·with the company.

16· ·Q· ·Do you know the circumstances why she was terminated?

17· · · ·Was she terminated?

18· ·A· ·I'm not -- I'm not aware of the details.

19· ·Q· ·In this article she goes on to say, and this is on

20· · · ·Page 1213 of "Ineffective Assistance of Library, They

21· · · ·just want to make sure that they're in compliance and

22· · · ·that they can do it economically."

23· · · · · ·Is it your experience that the main concern of prison

24· · · ·officials in implementing the LexisNexis electronic data

25· · · ·base is that they are in compliance and they can do -- be
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·1· · · ·in compliance economically?

·2· ·A· ·I mean you would want -- you would like to think that,

·3· · · ·you know, any government agency would look to -- to

·4· · · ·provide a service economically.· And -- and certainly --

·5· · · ·I mean the way I look at it, I look at it from my

·6· · · ·perspective, you know.· And -- and at the end of the day,

·7· · · ·we provide a service.· The facility decides, you know,

·8· · · ·what -- what they -- what they decide to provide.· But

·9· · · ·what I do -- what I do view as revolutionary, quite

10· · · ·frankly, is the access that you have here.

11· ·Q· ·Are you familiar with the distinction between "signal"

12· · · ·and "noise"?· Are you familiar with that vocabulary, when

13· · · ·people talk about the signal and the noise?

14· ·A· ·Superficially.

15· ·Q· ·Okay.· What's your super -- superficial understanding of

16· · · ·the term "signal" and "noise"?

17· ·A· ·Are you talking in a computer sense or --

18· ·Q· ·In a -- in a data sense.

19· ·A· ·I -- I wouldn't want to go on record because I -- I can't

20· · · ·say I'm a tech expert, so I mean I -- I don't think I

21· · · ·could offer any meaningful -- meaningful insights here.

22· ·Q· ·Is it fair to say the two concepts are generally talking

23· · · ·about "noise" can just be a sea of data.· "Signal" is

24· · · ·meaningful data.· Is that consistent with your

25· · · ·understanding of the phrase?

Case 4:18-cv-04056-LLP   Document 58-1   Filed 11/21/18   Page 44 of 146 PageID #: 454



·1· ·A· ·Yeah, that's probably one way of putting it.

·2· ·Q· ·Okay.· And if you have more noise, if you have more

·3· · · ·availability of data, more cases to read and so on, but

·4· · · ·you don't have the ability to understand what's

·5· · · ·meaningful in those cases, that is not a significant

·6· · · ·advance for an individual in that situation; would you

·7· · · ·agree?

·8· ·A· ·I think I would have to agree to disagree on that one.

·9· ·Q· ·Okay.· So if I have a person with a sixth grade education

10· · · ·and I give them access to a hundred cases or I give them

11· · · ·access to a million cases, do you think that meaningfully

12· · · ·affects their ability to --

13· · · · · ·MR. BRATKIEWICZ:· I would object as argumentative and

14· · · ·based on foundation.

15· · · · · ·MR. HAGEN:· I don't think you -- okay.· I'm going to

16· · · ·continue to do my analysis.· If you want to tell him not

17· · · ·to answer the question you can, but it's --

18· · · · · ·MR. BRATKIEWICZ:· I don't know that he can answer the

19· · · ·question.

20· · · · · ·MR. HAGEN:· Okay.· Your objection is noted.

21· ·Q· ·If I have a 6th grade -- person with a 6th grade

22· · · ·education and they have access to a hundred cases or a

23· · · ·million cases, do you think, based on your experience and

24· · · ·your prior testimony today, based on that experience,

25· · · ·that that contributes a meaningful difference to that
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·1· · · ·person, that access to that data?

·2· ·A· ·What I can say is this perhaps.· Is that if that -- if

·3· · · ·that person has access to a hundred cases and he relied

·4· · · ·on those, and 35 of those have been overturned and are no

·5· · · ·longer good law, that you -- you're losing a lot.  I

·6· · · ·think you -- you would be hard-pressed to put me on the

·7· · · ·stand and say having less information is going to be

·8· · · ·better because if you don't know if it's still good law,

·9· · · ·if you're relying on a case that you find in the

10· · · ·Northwestern Reporter from 1975 that's been -- that's

11· · · ·been questioned and/or challenged by -- by subsequent

12· · · ·courts, I mean I -- I don't think that you're necessarily

13· · · ·doing that inmate a favor.

14· ·Q· ·You were with the company in 2008, is that correct?

15· ·A· ·Yes.· I was not in correction space, but I was with the

16· · · ·company.

17· ·Q· ·The same article quotes an Oregon Department of

18· · · ·Correction who had tested -- tested the LexisNexis system

19· · · ·and indicated that they ran into a number of

20· · · ·difficulties.· And the article states, "An internal

21· · · ·review by Oregon prison librarians described a dozen

22· · · ·problems with the LexisNexis prison search engine

23· · · ·including the catchall assessment, quote, confusing to

24· · · ·users that are familiar with researching and those who

25· · · ·are not," end quote.
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·1· · · · · ·Did you personally have any contact with any of

·2· · · ·librarians at the Oregon Department of Corrections who

·3· · · ·were testing this system?

·4· ·A· ·Not at that time a decade ago.· What I can say, that

·5· · · ·they're still a customer.

·6· ·Q· ·They didn't switch to Westlaw or one --

·7· ·A· ·No.

·8· ·Q· ·-- of the other -- okay.· Is there a significant advance

·9· · · ·in the platform between 2008 and 2018 other than adoption

10· · · ·of the natural language protocol?

11· ·A· ·Yeah.· It's a world of difference.

12· ·Q· ·Mr. Moore asked you some questions at the end of the

13· · · ·examination regarding whether you had heard any

14· · · ·complaints from Department of Correction officials that

15· · · ·inmates were unable to use your system.· And I believe

16· · · ·your testimony was you had never heard complaints from

17· · · ·the Department of Corrections individuals.· True?

18· ·A· ·Well, let me -- I'm aware that there were some close to

19· · · ·the rollout.· I'm certainly aware that there were some

20· · · ·tech issues.· We was more -- which didn't -- which didn't

21· · · ·necessarily have to do with our service as such and --

22· · · ·and the content thereof.· But I am aware through what I

23· · · ·learned from other people in the company that there were

24· · · ·certainly some issues in terms of, I guess, the shared

25· · · ·connectivity.
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·1· ·Q· ·Fair.· And -- and so people -- you are -- your

·2· · · ·understanding is that inmates have complained because

·3· · · ·they're unable to access your services, right, because of

·4· · · ·GTL; fair?

·5· ·A· ·What I am aware of was that there -- there was a slowness

·6· · · ·in the connection speed.· I think there was also a

·7· · · ·question of, you know, at the -- at the get-go, the

·8· · · ·physical wiring of the facilities.· I mean obviously you

·9· · · ·have thick walls.· Getting a wireless signal through

10· · · ·there certainly comes with its own unique challenges.

11· · · · · ·But I -- I am aware there were a number of issues.  I

12· · · ·mean we -- you know, we provide -- the way we provide --

13· · · ·you know, to expand what I was asked before, we provide

14· · · ·essentially an icon on -- on -- on a tablet.· And then,

15· · · ·you know, whatever request the inmate goes, then goes

16· · · ·through the GTL network and ultimately out to our

17· · · ·servers.

18· ·Q· ·And Mr. Moore was asking you questions about information

19· · · ·you received from your customer, which is the Department

20· · · ·of Corrections official; true?

21· ·A· ·True.

22· ·Q· ·You don't take steps to survey inmates based on their

23· · · ·views of the quality or usability of your platform; true?

24· ·A· ·That's not actually true.

25· ·Q· ·Okay.
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·1· ·A· ·I mean I -- I personally actually before -- before I even

·2· · · ·became aware of this matter, I did actually have a --

·3· · · ·have the opportunity to visit a minimum security facility

·4· · · ·in Rapid City.· Had a chance to sit down with a few

·5· · · ·inmates because I was generally interested in, because

·6· · · ·South Dakota is a -- is a unique case in that it's the

·7· · · ·first tablet-wide deployment, so I was actually very

·8· · · ·interested to sit down and listen what a few inmates had

·9· · · ·to say.

10· ·Q· ·And so you have personal anecdotal information about a

11· · · ·handful of people you've talked to, right?

12· ·A· ·And in addition to that, our trainers are out in

13· · · ·facilities every day and we get a ton of feedback.

14· ·Q· ·So my question, though, is -- do you have collected

15· · · ·survey data that the company collects from inmates in

16· · · ·a -- in an aggregate fashion?· Do you --

17· ·A· ·We do -- we do not.

18· · · · · ·MR. HAGEN:· Okay.· Thank you for your time.· I may

19· · · ·have questions depending on what Mr. Moore does, but I'll

20· · · ·-- I'll pass the witness.

21· · · ·REDIRECT EXAMINATION BY MR. MOORE:

22· ·Q· ·Mr. Ganten, just a couple of questions.· Does the data

23· · · ·usage that you provided through a couple of exhibits

24· · · ·indicate to you that there are ongoing technical issues

25· · · ·in South Dakota that are inhibiting inmates from
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·1· · · ·accessing Lexis online?

·2· ·A· ·No.· I believe that the ones that did exist at one time

·3· · · ·have been resolved.· And certainly the usage is robust.

·4· · · ·I did review the September data.· And I didn't have a

·5· · · ·chance to create an exhibit, but data for September is

·6· · · ·about the same as it was for August.

·7· ·Q· ·And does the South Dakota usage data indicate to you that

·8· · · ·inmates in South Dakota are computer illiterate in the

·9· · · ·sense that they are unable to access and use the service?

10· · · · · ·MR. HAGEN:· Objection; foundation.· Go ahead.

11· ·A· ·I mean I certainly would view it that it's certainly --

12· · · ·we -- we're certainly getting a lot of usage by any

13· · · ·measure.

14· · · · · ·MR. MOORE:· That's all I have.· Thank you.

15· · · ·RECROSS EXAMINATION BY MR. HAGEN:

16· ·Q· ·On the computer usage data you have, it doesn't break it

17· · · ·down by a facility; in other words, there are a number of

18· · · ·facilities in the Department of Corrections in South

19· · · ·Dakota.· You don't have insight into the amount of usage

20· · · ·per -- per facility, do you?

21· ·A· ·Correct.· We only track at a DOC level.· We don't track

22· · · ·it by facility level or inmate level.

23· ·Q· ·So if a -- one institution in particular had connectivity

24· · · ·issues and the usage level went down because of that,

25· · · ·that wouldn't be reflected in the data to which you have
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·1· · · ·access?

·2· ·A· ·Correct.

·3· · · · · ·MR. HAGEN:· No further questions.

·4· · · · · ·MR. MOORE:· That's all.· Thank you very much.

·5· · · · · ·THE WITNESS:· All right.

·6· · · · · ·THE VIDEOGRAPHER:· This ends this deposition.· We are

·7· · · ·going off record.

·8· · · · · ·MR. BRATKIEWICZ:· Anders, you have a right to review

·9· · · ·your deposition transcript and sign that before it

10· · · ·becomes final or you can waive that right.· If you waive

11· · · ·the right, you should state that on the record.

12· · · · · ·THE WITNESS:· Yeah, I'll waive that right.

13· · · · · ·MR. BRATKIEWICZ:· Thank you.

14· · · ·(Witness excused at 11:03 a.m.)

15

16
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·1· ·STATE OF SOUTH DAKOTA· · )
· · · · · · · · · · · · · · · :· · · · · · CERTIFICATE
·2· ·COUNTY OF MINNEHAHA· · · )

·3

·4· · · · I, Kerry Lange, Court Reporter and Notary Public, do

·5· ·hereby certify that the witness was first duly sworn by me to

·6· ·testify to the truth, the whole truth, and nothing but the

·7· ·truth relative to the matter under consideration; that the

·8· ·reading and signing of the deposition was waived by the

·9· ·witness, and the foregoing pages 1 - 51, inclusive, are a true

10· ·and correct transcript of my stenotype notes.

11· · · · I further certify that, in compliance with SDCL

12· ·15-6-28(c), I am not a relative or employee or attorney or

13· ·counsel of any of the parties or a relative or employee of

14· ·such attorney or counsel, that I am not financially interested

15· ·in this action, and have no contractual relationship with any

16· ·person or entity.

17· · · · In testimony whereof, I have hereto affixed my signature

18· ·this 18th day of October, 2018.

19

20

21

22

23
· · · · · · · · · · · · · · · · · · ·____________________________
24· · · · · · · · · · · · · · · · · · · · · ·Kerry Lange
· · · · · · · · · · · · · · · · · · ·Commission Expires:· 7/12/23
25
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