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The vi deot aped depositi on of Anders Ganten nay be
taken at this tine and place, that is, at the offices of
Wods, Fuller, Shultz & Smth, Sioux Falls, South Dakot a,
on Cctober 10th, 2018, commencing at the hour of 10: 00
a.m; said deposition taken before Kerry Lange, FAPR,
RVR, a Notary Public within and for the State of South
Dakot a.

(Deposition Exhibit Nunbers 1 through 9 marked for

identification.)

THE VI DEOGRAPHER: The deposition of Anders Ganten is
bei ng taken on Cctober 10th, 2018 in the matter of
W nston Brakeall, plaintiff, versus Dennis Kaem ngk, et
al, defendants. This case is venued in the United States
Di strict Court, District of South Dakota, Southern
Di vi si on.

Thi s deposition is being taken at Wods, Fuller Law
Firmin Sioux Falls, South Dakota. The vi deographer is
Jason Davis of Starhaven Filnms, and the court reporter is
Kerry Lange of Dakotah Reporti ng.

Whul d counsel please state their appearance for the
record, and then Kerry will swear in the wtness.

MR. HAGEN. Al ex Hagen on behalf of plaintiff,

W nst on Brakeall.

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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MR. MOORE: Janmes Moore on behal f of the defendants.

MS. WARNER: Al exis Warner on behalf of the
def endant .

ANDERS GANTEN,
called as a witness, having been first duly sworn,
testified as follows:

MR. MOORE: And just before we start, Alex, we agreed
that this deposition could be taken today for use at
trial?

MR HAGEN:. Correct.

MR, MOORE: Al right. Thank you.

DI RECT EXAM NATI ON BY MR MOORE:

Can you introduce yourself, please.

Sure. Anders Ganten, senior director of governnment and
corrections with Lexi sNexis.

And, M. Ganten, where do you live?

| Iive in the San Franci sco Bay area.

And, again, how are you currently enpl oyed?

' m enpl oyed with Lexi sNexis.

And how | ong have you worked for LexisNexis?

Fourteen years.

And coul d you describe the scope of your current position
W th Lexi sNexis?

Sure. | manage three different teans. One is a print
publishing teamthat's responsible for all our primry

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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| aw publications, statutes and codes. Secondly, | manage
our corrections segnent for all 50 states. And, thirdly,
| manage what's called our collaborative publishing arm
where we partner with bar associations, professional
organi zations, and the -- and the I|ike.
And wth respect to the corrections segnent, is there
anyone el se at Lexis who is nore responsi ble for the
corrections business than you are?
No. | -- I'"'mfully responsible for all products,
strategy and pricing decisions. There's a team of sales
professionals and others that -- that are in the field,
but when it conmes to the product and how ot hers deci sions
|'mthe ultimate decision-naker.
What's your educational background?
| have a | aw degree fromthe University of Lund in
Sweden. Following that | have an LLMfromthe University
of Maastricht in the Netherl ands.

THE REPORTER: University of what?
Maastricht.
And what was your enploynment, generally speaking, before
you started working at Lexis 14 years ago?
Before that | worked close to ten years at the European
Parliament in Brussels as a commttee staffer or a
| egislative staffer drafting |l egislation and things of

that -- that nature.

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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And how |l ong did you do that?

Ten years -- or nine, nine and a half.

We have a trial scheduled in this case in South Dakota
starting on Novenber 19th and possibly running three
days. Are you able to attend trial in South Dakota those
t hree days?

| am not .

All right. And so you nade yourself available for this
deposition today in South Dakota, correct?

Correct.

Have you and | tal ked before today?

| believe we had a while back, yes.

Had we nmet before this deposition?

W have not.

And are you represented by counsel today --

| am

-- at the deposition? And who is that, for the record?
Jeff over there.

M. Bratkiewcz?

Yes.

All right. Thank you. Can you just describe for the
Court the business of LexisNexis in general.

Sure. So LexisNexis does a lot of things. As the
pioneer in online |egal research, we were the first
online legal research that was created in late '60s in

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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1 cooperation with the Chio Bar. It has grown into a

2 conprehensi ve online | egal research solution that's used
3 by law firms, governments and corporate counsel

4 In addition to that, we al so have acquired over the
5 years a nunber of traditional print publishers |ike

6 Mat t hew Bender, who's a big anal ytical publisher out of

7 New York, M chie Publishing out of Virginia which was

8 primary | aw, and a whol e host of other conpanies. So --
9 and right now, of course, we are acquiring conpanies that
10 are doing, A artificial intelligence and decision

11 support for attorneys.

12 | Q W are -- who are your primary conpetitors in the market
13 for conmputer-assisted |egal research?

14 | A So there are two or three. The primary conpetitor

15 that -- the way we -- we would view it is Westlaw,

16 Thomson Reuters. There are a nunmber of smaller

17 providers, too. You have Fastcase and Casenakers.

18 They' Il typically teamup with bar associations and offer
19 an online | egal research packet as a nenber benefit.
20 | Q And in general who are Lexis' custoners?
21 | A They're fromliterally all walks of life; government,
22 large law, small law, md |aw, corporate -- corporate
23 counsel -- counsel, police departnments. It really -- it
24 touches on all segnments.
25 | Q Wth respect to your work in corrections specifically,

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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when did that -- when did that get started?

About a good ten years ago, | would say, give or take.
And how has it devel oped since it started to the point
where it's at today. |If you could just describe that.
Right. And it started out -- | guess it grew organically
out of the fact that a lot of law |ibraries have print
law i braries at one point or another follow ng Bounds
and Casey. And as a traditional print publisher, many of
t hose were our custoners.

Wth the advancenment in technol ogy, a | ot of
conpanies -- a lot of correctional facilities |ook for
different solutions. W devel oped an offline solution
which is essentially -- it used to be DVD. Now it's an
external hard drive that you can plug in and give innates
access to a fairly large library of legal materials.

And in the corrections world, as of today, how nmany state
departnments of corrections does Lexis provide service to?
Thirty-nine if you include territories and the District
of Col unbi a.

And how about -- how about jails?

Wl | over a thousand. That shape shifts a | ot because
jails cone and go, but -- but over a thousand jails.

Are there any other major entities within the corrections
I ndustry that Lexis works with?

Right. So we are also the exclusive provider for the

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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Federal Bureau of Prisons as well as Inmmgrations and
Custons Enforcenent. And then in between that they're
al so, as you know, private correction corporations, and
we service a nunber of those as well.

And with respect to the corrections market specifically,

how woul d you characterize Lexi sNexis' market position?

>

| nean we are definitely the market | eader.

© O N o o A~ W N P
O

Q | want to show you what's been marked as [Exhibit 1. Are
you famliar with the graphs on this docunent?

10 | A | am | -- | created those.
11 | Q Al right. Wen did you create those?
12 | A Probably about two weeks ago.
13 | Q Al right. And what information did you rely on to
14 create the graphs shown in Exhibit 17
15 | A Research. W've had an -- a summer intern that did a | ot
16 of research | ooking over -- we know this organically. A
17 | ot of this we know fromour sal espeople. W -- we know
18 fairly well. Since the DOC market is a finite market,
19 we -- we have -- we keep pretty good tabs on that.
20 | Q Soisthe -- is the information provided in the graphs
21 based on data that is maintained by Lexis --
22 A Correct.
23 | Q =-- in the ordinary course of your -- of your business?
24 | A Correct. Yes.
25 | Q The -- the information that is specifically included in

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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Exhibit 1, could you just explain the graph on the left
side of the page.

Sure. So the left-hand side pie chart just shows the --
t he breakdown for the 52 DOCs that we track. That's the
50 states and D.C., the District of Colunbia, and Puerto
Rico. So it shows what the different DOCs use.
Primarily there are six -- five different providers.
There's Lexi sNexis, Westlaw as | nentioned, Conway

G eene, which is a snmaller conpany that primarily only
services New Mexico, and then the share of DOCs that use
only books, and then the DOCs that use a -- an in-person
met hod.

And are the percentages in this graph based on the nunber
of departnents of corrections or is it based on the
nunber of innates?

Number of DOCs.

Ckay. And the information that's contained on the right
side of the -- of the exhibit, what is that?

It's really the -- it"'s really the sanme a chart. It's
just collapsing the -- the three different electronic
formats, that -- that being LexisNexis, Wst and Conway
G eene.

All right. Is the -- is the data supporting the graph
shown in Exhibit 1 exclusive to departments of
corrections? |In other words, does it include any of the

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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jails or the Federal --
|t does not.
-- Bureau of Prisons?
|t does not. Just the 52 DOCs that we track.

MR MOORE: Al right. | would offer Exhibit 1.

MR. HAGEN. No objection.
M. Ganten, showi ng you what's been marked as [Exhibit 2|
again, are you famliar with this exhibit?
Yes. | created it.
And what does it show?
Soit's -- it's adifferent slicing of the sane data that
was in the pie chart. This one shows the nunber of
I nmat es, but essentially it is the sane -- the sane five
categories as was in the left-hand pie chart on the
previ ous slide.
All right. And how many total inmate users -- how many
total inmate users are shown in the graph who use
Lexi sNexi s conputer-assisted | egal research?
922, 515.
All right. And the total nunber of innmate users that
I ncl udes ot her services, including books, what is that
nunber ?
Unfortunately that's -- that bar is not there.
1.22 mllion, give or take, for the DCCs.

Ckay. And just so | understand, the last -- the last bar

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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chart on the right side of the graph is for Conway.
Conway G eene, yeah.
All right. And what is Conway G eene?
They're smal |l publisher. They work -- they -- they only
work in the State of New Mexico. They provide a CD rom
product that the DOC in New Mexico uses.
Al right.
So it's an electronic formof it.

MR MOCORE: And | would offer Exhibit 2.

MR HAGEN. No objection.
M. Ganten, show ng you what's been marked as Exhibit 3
can you identify that?
Yeah. It's a graph | created about two weeks ago.
All right. What does it show?
Again, it shows the breakout -- it's simlar to the first
slide, the right-hand chart, except that this one is by
I nmat e popul ati on because obviously you -- you get a
slightly different nunber if you tally up the inmates as
opposed to the nunmber of DOCs because, | nean, it's not
strictly linear.
All right. And, again, it's -- is it based on
information that Lexis maintains inits -- in the -- in
t he course of your business?
Yes.

MR MOORE: |'d offer [Exhibit 3.

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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MR HAGEN. No objection.
So, M. Ganten, do you know when Lexis first started
talking to the State of South Dakota about providing
service to the Departnent of Corrections?
| think the -- the initial conversations probably
happen -- happened well over two years ago.
And are you generally famliar with when Lexis started
provi ding service in South Dakota?
Yes.
And when did that happen?
| believe it was roughly -- the rollout was in -- started
in May of 2017.
And is there a standard sort of agreenment that Lexis uses
with the Departnent of Corrections? |s there anything
di fferent about Lexis' agreenent to provide conputer-
assisted |l egal research for inmates in South Dakota than
in any other state where you provide that service?
No. It's fairly standard. There's always sonme variance
in terms of the content provided. GCccasionally there are
sone specific certifications that are required under --
under state law, but -- but | don't believe that there
was anyt hing out of -- anything unusual in South Dakot a.
So showi ng you what's been marked as Exhibit 4, can you
identify what that is, please.

That is the current |list of content that is available to

DAKOTAH REPORTI NG ACGENCY
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>

inmates at this tine.

All right. And this is a docunent that you prepared?
Correct.

And just |ooking at the -- the docunent, it says content
offering with Novenber 2017 additions. Do you know what
that refers to?

Yeah. The work-up between -- | think that some things
that were not on there originally was |ike AG opinions
and a couple of small things like that. | nmean it stayed

roughly the sanme. There were a couple of things |ike AG

opinions and -- and -- | don't recall. There was one
nmore thing, but it was nothing -- nothing mgjor. It was
nore like a tweak. | think the AG opinions was an
oversi ght.

And are you famliar with who determ ned the content of
t he dat abase offering in South Dakota?

Not specifically, but -- because | wasn't there at the
time. 1'd offer that as a caveat. But it's a fairly
typical -- typical offering, and sonething that we would
have di scussed with the DOC, and we would -- we woul d
traditionally followtheir lead. | nean they tend to --
DOCs tend to have a good understandi ng of what -- what
they want to provide and --

Wth respect to the state lawthat's listed on the |eft
side of the page, it indicates that the only state | aw

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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cases that are available are South Dakota cases. |s that
correct?

That is correct.

If an inmate requires another state's law to prepare
pleadings in a case, is there -- is there a nmechani sm by
whi ch Lexis can provide that to the inmate in South
Dakot a?

Yes.

And how woul d that happen?

You can do one or -- one -- one of two different ways.
One, we can -- we can change the content offering, the
menu that's there, to add. Sone jurisdictions, for

I nstance, do have a national primary |law offering where
they get access to all 50 states. And that -- that's
certainly sonething that can be negotiated. If you want
to take a specific state, for instance, for a particular
Inmate, it may be nore cost effective to instead get an
offline -- an external hard drive that we would plug into
atermnal in a comon area and make use.

And over the course of the |ast year, do you know whet her
t here has been any request from South Dakota to provide
the | aw of another state for any inmate in South Dakota
made to Lexis?

Not to nmy know edge.

Looking at the federal case lawthat's available, is it

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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correct that essentially all federal case lawis
avail able to South Dakota innates?
That is correct, fromdistrict courts.
All right. And then looking at the -- |ooking at the
secondary sources in particular, I wanted to ask you
about two of the publications. One is the constitutional
rights of prisoners. And | just want to show you what's
been marked as Exhibit 5 Can you identify that, please.
That is a table of contents.

MR MXORE: And, Alex, I'msorry. | think | forgot
to offer Exhibit 4.

MR HAGEN. Yeah. No objection.

MR MOORE: Al right. Thank you.
So Exhibit 5 is a table of contents for which
publ i cation?
The Constitutional Rights of Prisoners, 9th edition, by
Janes Pal ner.
All right. And are you generally famliar with that
publ i cation?
Yeah. It's -- it's one that is requested by nost DOCs
and jails.

MR MOXORE: Al right. And | would offer [Exhibit 5.

MR HAGEN. No objection.
Just one nore question about [Exhibit 5 If -- if an

onl i ne user accesses this work, is what's shown in

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898
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Exhibit 5 what the online user actually sees on the
screen?

Correct.

All right. And to access a particular topic within any
gi ven chapter, how does the online user do that?

Again, one of two ways. | mean you can either search --
| nean they would have -- at the top of the screen when
an inmate accessed this, they would have a search box,
Google like. And if they search for a particular term
such as conditions of confinenent, they would search and
they woul d get a bunch of hits, or you can -- you can

browse the table of contents. You see in your exhibit,

you have plus and mnus signs. | -- | expanded the table
of contents down to some -- to some degree. But you can
essentially drill down all the way to the subject matter
that you -- that interests you.

Al'l right. Showi ng you what's been nmarked as [Exhibit 6,
can you identify that, please.

Yes. It's a-- it's asimlar table of contents for
Federal Habeas Corpus Practice and Procedure.

And, again, is that -- is that a fairly standard text for
a departnment of corrections?

Yes. | -- 1 can't think of a DOC that woul dn't have

t hat .

All right. Do you know who the authors of that --

DAKOTAH REPORTI NG ACGENCY
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Randy Hertz and Janmes Liebman | believe.

And, again, this particular exhibit shows what the --
what the user would see on the screen when accessing this
particular table of contents?

Correct. This is the online view. [It's published in

print as well obviously. It's a two-volune set. And
it's -- | believe it's considered the | eading book on the
subj ect .

MR MOORE: Al right. | would offer Exhibit 6.

MR HAGEN. No objection.
So, M. Ganten, the database of materials that is
avai |l able to inmate users within the South Dakota
Department of Corrections, are you famliar with the
techni cal neans, the nechani cal neans, by which inmates
have access to this database of materials in South
Dakot a?
| am
And what is that?
It's provided on -- on tablets that are deployed by a
vendor called GIL, G obal Tel Link.
All right. And are you personally famliar with the
tabl ets and how t hey operate?
| am actually.
And can you just describe for the Court what a tablet
| ooks |ike and in general how it works.

DAKOTAH REPORTI NG ACGENCY
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Sure. | -- 1 had opportunity to visit a facility here in
the state actually earlier this year before | becane
aware of this. So there's a tablet. |It's about -- it's
smaller than -- it's about this big (indicating). It
provi des a nunber of things for inmates. Qur service is
a small part of it. It also provides | believe |ike
conm ssary services, it allows subscription services for
I nmates, | believe stream ng nusic, E-books, and a | ot of
things |ike that.

W al so have an icon on there that allows themto
access what we call a custominterface which is how we
serve up the content, the | egal content.

And when Lexis first started providing service to South
Dakota i nmates, were there other states that were

provi ding access to Lexis through a tablet?

South Dakota is actually the first, to nmy know edge,

st at ew de DOC depl oynent of tablets.

Are there other states that are also using tablets today?
There are a lot of -- there are a |lot of states talking
about it. | nmean that -- and certainly there are a
nunber of conversations ongoi ng.

So for states that do not have tablets for inmates to
use, how do the inmates in those states obtain access to
Lexi s?

So two different ways and two different delivery nodels.

DAKOTAH REPORTI NG ACGENCY
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So you have sone DOCs where they get it online, but they

woul d access it either on a termnal or Iin sone cases

t hey have -- they would have a kiosk in each pod and

they -- they would access it on there. So it would be
nore simlar to the termnal. It -- it would be a shared
resour ce.

What's the difference in your understanding between a
termnal and a kiosk?

So -- so in some cases arguably it's a distinction

w thout a difference perhaps. Traditionally in sone --
was at a facility in Nevada, for instance. They had a
whol e room full of PCs; whereas in other -- in other

facilities it looks nore |ike what you woul d see at the

airport when you check in. It wuld be a stand-al one
little thing. It's a touch screen. But those two are
both online delivery. They -- they would use

substantially the sanme thing as here.

Then you have others |ike the Federal Bureau of
Prisons and others that use an offline solution where we
woul d send thema hard drive quarterly, and then they
woul d then update their conputers.

Ckay. And in South Dakota, with the tablets, do the
I nmat es have online access?
They do.

And do they have access available 24 hours a day?
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MR. HAGEN. (bjection; foundation. Go ahead.
Are you aware whet her South Dakota i nmates have access 24
hours a day?
| am-- as far as | amaware, they have, generally
speaki ng, access 24/7. There may be sone exceptions if
you're in restricted housing and things |ike that. But
general | y speaki ng, yes.
How does -- how does Lexis update the content that is
provi ded on the database for South Dakota i nmates?
For South Dakota inmates, | nean it gets updated in
realtime. So conpared to an offline solution, you get a
quarterly hard drive. Here, if a new case is handed down
by the South Dakota Suprenme Court today, we would
typically -- it would typically be online and avail abl e
to inmates essentially by the end of the day. An
enhanced version woul d be available in a couple of days
whi ch woul d have headnotes and ot her anal yti cal
references, but --
And for new case law, is there any difference when it is
available to an inmate user as opposed to a non-inmate
user like a lawer in a law firn®
No. None whatsoever. And -- and that's an inportant
question because | nean | made a reference a few m nutes
ago to a Cl, a custominterface. So what we provide to

the inmates is the sane that a -- that a law fi rm woul d
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use, which we call the platform Lexis Advance.

And essentially what we do is that we create a shel
that -- that limts, you know, the -- the content that
you can -- you can access. For alawfirm if you don't
subscribe to a content set, there would be an icon saying
that, hey, you don't have access to this. |If you want to
use it, there's going to be an extra charge.

For corrections we -- we create a hard wall around
it. And there is also -- specific to corrections, there
are a lot of considerations. You want to nmake sure that
I nmat es cannot junp out on the open web. So we -- we do
di sabl e external links, for instance, because if you can
junp to one external site, the next tine you know you're
on -- you're on Facebook.

All right. Are the secondary sources that are avail able
updat ed as well through Lexis?

Yes.

And do you know with what frequency that happens?

It varies. Sonme of them are updated annually. Sone are
updated quarterly. A lot of those analytical titles,
they would foll ow whatever is done in print. So if a
book is updated annually, like a lot of |aw books are, it
woul d be updated here annually.

All right. And with respect to cases and statutes and
the frequency with which they're are updated, do users
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>

have better and faster access to updates through
conputer-assisted | egal research or through traditional

hard copy books?

Miuch, much better. It -- it doesn't even conpare.
It's -- I'msorry.
It's nuch -- it's much faster and nmuch nore

conpr ehensi ve.

The online research?

The online research, yes.

All right. You started talking about Lexis Advance as
the search platform Could you just explain what that is
and how it worKks.

Sure. In layman ternms, it's -- it's alot of things. |
mean it's a product nane it's given. W -- if -- |if
you' ve been a Lexis user, it used to be called Lexis.com
It was a fairly -- it -- it was an interface. The old
interface, Lexis.com was really designed with the
l'ibrarian in mnd; the ones that can do the | ong Bool ean
search wth ten terns and connectors.

All right. And you used the term "Bool ean search." Can

you -- can you describe what that actually is.
It's using connectors like "and, or, if." And then
you -- you can go deeper than that as well if you want,

but what Lexis Advance really changed was to try to nove

nore towards natural -- natural -- natural |anguage
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search because when -- research found that attorneys,
just |ike everybody else, prefer to do a Google-Ilike
search. | nmean it's great if you can do that search
query that's 20 -- 20 words | ong, but nost people don't
search that way.

All right. So with Lexis Advance, can you just give an
exanpl e of a search that an inmate m ght do on a topic
related to a particular corrections subject.

Again, conditions of confinenent is probably a good one.
And how woul d you search for conditions of confinenent
rel ated cases using Lexis Advance?

So you -- you would put in -- you would start with a
keyword search |ike that, and then you get a search
screen. You'd probably get a | arge nunber of results.

Then on the left you would have a tab you can restrict it

by -- by date, you can -- you essentially have a graph.
You just pull it if you want to restrict a certain date.
You can restrict up -- further up if you want to just

have cases, statutes, analytical titles.

And so for inmates who have never used Lexis before, or

any other form of conputer-assisted | egal research, how
do you assi st the South Dakota Departnent of Corrections
in helping i nmates | earn how to use your product?

Coupl e of different ways. So one of themis that we

prepared, back -- back when we started, a research guide.
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So et nme just show you what's been nmarked as [Exhibit 7.
Can you identify that?
Yes. That's a user guide that we provided to the DOC.
All right. And when was that created?
At sone point in 2017.
And was that created by Lexis?
It was provided by one of our -- we call themclient --
client managers. But, yes.

MR MOORE: Al right. | would offer Exhibit 7.

MR HAGEN. No objection.
And how is this docunent nade available to inmates in
Sout h Dakot a?
It's provided on the tablets, on each -- on each tablet.
All right. And what was the -- what was the goal in
creating this docunent?
It was to create a reference guide for any inmate to --
to give them sone nmeat on the bones in terns of howto
do -- how to do a search
What ot her nmeans has Lexis enployed to help innmates
under stand how to use your service?
So we did a -- we did in-person training | believe in the
fall of 2017 at every facility. W had actually three
people | believe that traveled the |l ength and wi dth of
the state to -- to visit and train inmates at al
facilities.
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All right. And do you know how I ong that training |asted
or how long they were in the state providing that
service?
| think they spread out, but they were here for about a
week | believe.
|s there -- is there still a Lexis representative
physically present in South Dakota who can provide
training or assistance to South Dakota inmates?
So we have -- we have a client nmanager. She's based in
M ssouri, but she travels extensively. She spends al
her time going to correctional facilities to train
Inmates, and certainly is available at the request of the
DOC if they -- if they feel that additional training
woul d be warrant ed.
All right. Are there any other neans that Lexis uses to
provide training or assistance to inmates in South
Dakot a?
That's the prinmary nmeans, to do in-person training.
M. Ganten, does -- does Lexis track the usage of its
service by South Dakota innmates?
W do.
And showi ng you what's been marked as Exhibit 8, can you
identify that, please.
Yes. It's a graph | created.

MR MOORE: [|I'msorry. | don't think | offered
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Exhibit 7. And | would offer that for the record.

MR HAGEN. No objection.

MR MOORE: Thank you.
So back to [Exhibit 8.
Yes. It's a graph showi ng the usage that | created about
two weeks ago.
All right. And what data is this based on?
It's based on our internal data. W track usage on the
account |evel, nmeaning that we -- we have an
under st andi ng what the usage is for the DOC as such. W
do not track on an inmate facility basis.
Ckay. And the -- the data on the left side of the graph
starting at 500,000 and going to 3 -- 3,500, 000, what
does that represent?
So this is the hardest part probably to explain. But so
the way it works is that any custoner, any Lexis
custoner, you pay an agreed -- agreed anmpunt every --
agreed anount every nonth. So for -- if you pay us X
dol l ars, you get access to this content. And then if you
go outside of that, that's a different discussion. And
essentially it's all you can eat, right?

But what we also look at is how nuch do you actually
consune. So we actually assign a value that even though
that you pay us X dollars, in nost cases we -- we --
again, this is a hard part to -- to -- to articulate to
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sonebody who is not living and breathing this every day
per haps.

We essentially assign a value to every search that
you do based on the content we have and all of that. And
then we -- we collapse it down. You still only pay what

you' re supposed to pay, but we track the usage and the

val ue of the usage that -- that your firmwould -- can
see. W call it internally for some reason the X factor
Li ke the actual usage to what -- what you pay under your
pl an.

So what this shows here is the value of the actual
usage the way that -- the way that we see it.
And this is a dollar value?
It's a dollar value, yes.
All right. So with respect to that nunber, can you j ust
explain what this graph shows over the period from May of
2017 until August of 2018?

Yeah. \Wat -- what you would see, | nean if you -- if
you take out sone of the peaks and valleys, | nean you'd
see a general -- generally stable, slightly trending
upwar ds, usage. | nean you'd see a trenendous pi ke there

right at the beginning which is probably hardly
surprising. | nean people got a new -- they got a new
tool to use. They probably spent a ot of tinme exploring
it. And then you see like it -- generally it's trending
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slightly like upwards.
|s there anything that is surprising or unusual to you in
this graph about usage in South Dakota?
It's pretty high, | would say.

MR. MOORE: | would offer [Exhibit 8|

MR. HAGEN. No objection.
And then showi ng you what's been marked as [Exhibit 9, can
you identify that, please.
Sure. It's a--it's--it's aslide | prepared.
All right. And, again, what is shown on the slide?
So it's showing three different things. So on the |eft
you have your ADP, your average daily popul ation, which
is kind of a nmetric we use. And | rounded the nunbers
as -- those are rounded nunbers obviously. Conparing the
ADP for Kansas, Al aska and South Dakot a.
And why did you use those three states for conparison?
Tying back to the earlier discussion, because it was
really hard to find a true apples to apples to -- to nake
this conpari son because South Dakota is the only state

that's gone statewide with tablets. Al aska and Kansas

are the closest | could find. They use -- they use it
online. They have a fairly extensive nunber of -- of
ki osks and -- and termnals. So | figured that those

were probably the best conparisons | could possibly find.

All right. So what is the -- what does the graph show
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then in ternms of nonthly usage and nonthly usage per

I nmat e?
Right. So the nonthly usage in the center, | nean it's
an average for -- for South Dakota, | believe it took an

average for like the last 12 nonths.
And, again, the nunbers there are consistent with what we
were | ooking at on the left side of the graph shown on
Exhibit 87
Correct. The South Dakota nunber is derived fromthe
sane dataset as that graph. | think |I used the data for
the last 12 nonths. | just took an average nunber there.
And then a third graph then is that -- so you take a
nmont hl y usage and you divide it by the population to get
a sense for what each inmate on a strict |inear basis
woul d consune.
And based on -- based on what's shown in [Exhibit 9, how
does inmate usage in South Dakota conpare to the other
states there with online access?
It's very, very high. And -- and certainly -- | nean
it's nmore than three tines as high as in Kansas -- in
Al aska, for instance. Certainly one factor is there that
the acc -- the greater access.

MR MOORE: | would offer Exhibit 9.

MR. HAGEN. No objection.

Q M. Ganten, based on your experience with departnents of
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corrections in other states, how does the database of
materials available in South Dakota conpare to what's
avail able in other states?

It's -- it's pretty robust. | nean certainly on the
anal ytical side | would say that South Dakota inmates
have access to nore than -- than the average, so to
speak. | nean it's a fairly robust anal ytical offering.
So | would say it's in the upward 25 percent.

Wth respect to your corrections custoners that have --
the federal entities and the state entities that Lexis
provi des service to, has Lexis |ost any business because
of dissatisfaction with your product or concern that

I nmates in those states were not able to use the service?
No.

| n your experience with departnents of corrections, has
any state representative anywhere told you that they were
concerned that inmates were generally unable to use

Lexi s?

No.

And in your experience, working in corrections at Lexis
for the last 14 years, do you have any reason to believe
that inmates are unable to use Lexis Advance to search
for cases and statutes?

No. And | personally attended a nunber of training

sessions in different states with inmates, and | nust say
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| was -- and -- and actually quote one of our trainers
here, that in many cases inmates are better Lexis Advance
users than many attorneys are.

MR MOORE: Those are all the questions | have for
you. Thank you.
CROSS- EXAM NATI ON BY MR HAGEN:
Good afternoon, M. Ganten. | introduced nmyself briefly
when | wal ked in, but my nane is Al ex Hagen, and |
represent the plaintiff in this action, an inmate naned
M. Wnston Brakeall.

| would like you to start by | ooking back at
Exhibit 1, if you could, please. |'ll probably ask you a
nunmber questions about Exhibits 1 through 3, so if you'd
ki nd of get those |aid out.
Yep; got it.
So it's ny understanding that of the current 52 state DOC
systens, according to internal data, eight percent, which
| would take to nean between four and five, use |awers
and | egal services, is that correct?
Correct.
And that nunber is shown on Exhibit 1/ in the green part
of the pie graph, correct?
Correct.
Do you know which -- personally, do you know whi ch of
t hose systens use | awers or |egal services?
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A

| believe that it is Connecticut, North Carolina -- |I'm
visualizing a map in ny head here. | apologize. | --
no, | -- yeah. | apologize. M nenory thereis -- is
failing ne.

It's entirely understandable. Fair to say that your
understanding is that four or five state DOC correction
systens provide inmates with access to a | awer; true?
Lawyer or paral egal, yes.

s it your understanding that those state systens do not
provi de any other resource to inmates in terns of |egal

materials? |Is it always an either/or scenario?

W're not aware that they -- that they use any electronic
format.
But -- and you're not aware whether they provide |egal

books in physical format in addition to those |egal
services; true?

|'m-- I"mnot aware, no.

The scope of your understanding in this data is you know
t hey provide | awers, you know they don't provide

el ectroni c databases; true?

That -- that's a fair statenent.

What you don't know is whether they also provide physical
| egal books; true?

Yeah.

Ckay. In your conversations with representatives from
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the State of South Dakota, were you aware that the State
of South Dakota had previously entered into a settlenent
agreenent as part of a lawsuit that set out certain terns
that the State of South Dakota agreed to perforn?

No, | -- | was not.

And so in devel oping the extent of analytical options,
did that topic ever cone up; that certain periodicals or
treatises needed to be included in the suite of materials
that were provided because of this settlenent agreenent?
Not to nmy know edge.

And just so | understand kind of the dynamcs, sir, do
you believe it's fair to say you were the | ead negoti ator
or contact person with representatives of the State of
South Dakota in the lead-up to the eventual contract?

No. | was -- | was not there at the tine.

Was that -- is that the individual fromM ssouri, the --
No. It would be the sales guy, probably the sal es guy,
SO --

Ckay. Who's -- what's his nane?

JimMattise.

(Deposi tion [Exhi bit Nunber 10 marked for identification.)
|''mgoing to show you what's been nmarked as [Exhibit 10
for purposes of this deposition. And it's previously
been di scussed in a prior deposition, but | think just
for purposes of clarity, we're just going to refer to
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Exhi bit 10.

I's it your understanding that the State of South
Dakota is paying your conpany $54,000 a year for the
services that you provide to South Dakota?

Yeah.
Q And prior to 20 -- prior to the switch to the electronic
dat abase, did LexisNexis -- and |I'm | ooking at 2015,

2016, 2017 -- provide sonme, your understandi ng, some

© © N o U A W N P
>

| egal periodicals or sonmething in hard cover fornf

10 | A  Yeah. That -- that |ooks about the extent of it, yes.
11 | Q In general, do representatives of the DOC that you speak
12 Wth, is their primary notivation in transitioning to

13 el ectronic data -- databases from your conpany cost

14 savi ngs?

15 MR MOORE: | object to foundation.

16 | A I'mnot -- I"'mnot aware. | wasn't -- | was not there at
17 the tinme, so |l -- | can't speak for them

18 | Q You interact with DOC officials in general in the course
19 of your -- the scope of your responsibilities in the

20 corrections part of your obligations; true?

21 | A Absolutely.

22 | Q How do you market your product? What are you -- what's
23 your pitch to DOC officials as to why they shoul d use

24 Lexi sNexi s el ectroni c databases?

25 | A Couple things, but it's -- we believe it's a robust,
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conprehensi ve solution that provides -- especially the
online version. It -- it depends on the facility's need,
right. The online version provides quicker updates, nore
conpr ehensi ve sources perhaps. The offline solutionis
certainly attractive to a lot of the facilities that are
concerned about providing -- providing any form of
Internet access in the facilities.

We also see -- we -- we viewit -- | nmean the technol
-- it's -- it's quite clear where the technology is
going. You look at the tablet deploynent. South Dakota
was definitely pioneering in that regard. But you see
that playing out all over the -- all over the country;
that people are | ooking at using tablets for educational
pur poses, for providing other services to inmates,
anything fromeducation to entertai nment through al so
| egal research
Did you ever tell themyou can save a | ot of noney if you
sw tched from hard cover books to el ectronic databases?
That certainly is part of the -- it's certainly part of
the pitch, but nore -- nore than that, the truth is that
a lot of hard cover books are going away. Like Shepard's
Is a good exanple, right? Mst -- Shepard's is sonething
that nost facilities would want. But Shepard's in print
Is rapidly going -- going away. | mean for nost of the

smal ler states, we -- we took -- we -- we stopped
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printing Shepard's in print, Shepard's as -- as a book
because it --

For $54, 000 per year, we |ooked at the -- in Exhibit 4,
the suite of -- I'"mjust going to call it the content, is
that fair?

Sur e.

If | wanted to add an additional treatise, let's call it

the Restatenment (Second) of Torts or sonething |ike that,
what cost -- and we agreed and |'m Secretary Kaem ngk,
and he adds that. What cost is it to Lexis to add one
periodical, so to speak?

It -- it very nuch depends.

| s the general nodel that you would pay a |license to the
publisher if you -- is that the main cost increase that

you woul d have?

No. It's a variety of factors. | nean for an author
title, | nean you' d have the author who would get a
royalty. |In sone cases it's licensed content when -- we

woul d pay to a third party. And then also you cannot

al so di scount the fact that, you know, with nore content
cones nore usage. More usage costs nore server tine,
Ckay. Any other factor that you believe would play into
your side of the increased costs if the scope of services
wer e increased?

|'m-- I'"mnot really sure how to answer that question, |
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guess. | nean it would increase -- | mean part -- part
of it, what you'd pay, just as you would for a physical
law library, if you -- if you want to buy a second copy
of the book, you buy a second copy of book.

Does the $54, 000 figure include the nunber of individuals
you anticipate will be using this database that's
reflected in Figure 4?

Fi gure 4.

Exhibit 4. Let nme ask a better question. |f South
Dakota's prison popul ati on was 250,000 instead of its
current popul ation, and the same suite of services were
of fered, same content, would the price increase?

Short answer, no. Long answer, yes. In that "no," |
mean we're currently in a contract with the DOC. |f
they -- if, when the contract is up and the popul ation
were to be 250,000, yes, the price -- we would certainly
be unlikely to honor the current price. But for as |long
as we are in contract, | nmean it -- it is a firm
contract. W -- we -- we can't adjust it as such. But
If the inmate popul ation were to expl ode, yes, we

woul d -- we would revisit the pricing.

| want to talk to you a little bit about -- you nentioned
on-site training that Lexis provides. Lexis doesn't
provide | egal education training to inmates, does it?
Define "l egal education" | guess.
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>

OIS

O > O >

You're a |lawer. You've gone through not only |aw
school, but an LLM Wat's your understandi ng of what

| egal education is?

Wll, we provide, | nean generally speaking as -- and,
again, | have observed quite a few of these trainings, is
that we provide training in howto use the systemand how
to -- howto performbasic | egal research.

Wthin your platform true?

Correct.

You don't teach black letter |aw or habeas corpus
procedure; true?

Correct.

Are the people who provide training to DOC i nmates

| awyers?

Yes.

Al of then?

Yep.

And that's because you have concerns about liability;
true?

It's al so probably the people that are best placed to
train on the legal platform | neanit's -- it's
standard practice for us to have trainers that are

| awyers thenself.

Because | awyers are the nost equi pped to understand the
| egal concepts and the | egal research paraneters; true?
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Vll, they're trained to use our product. | nmean we --
we use | awyers because nost other -- nost of our
non-inmate custoners are attorneys, so it nakes sense to
have attorneys do the training.

And you woul dn't hire a doctor to cone and provide this
training because a doctor doesn't have famliarity with
the general rubric of concepts that |awers use in the
day-to-day; fair?

No, but we would probably -- we would probably consider
people fromother walks of life if they're good trainers.
Have you ever hired soneone who is not a |lawer to
provide training to inmates?

Not to i nmates, no.

| f you know, fromthe South Dakota state cases content,
that only includes Supreme Court, South Dakota Suprene
Court, decisions; is that your understanding?

Do you have a court of appeal s?

W do not.

No, you don't. So, yes, | believe so.

Ckay. And then you nentioned the district court. Are
you famliar wth Pacer?

Yes.

And you understand if | go into Pacer, |I can find a
conpl aint or an answer or things |like that; true?

Tr ue.
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Ckay. The materials that are available fromthe district
courts are decisions fromthe Court itself; true?
Correct.

So Lexi sNexis doesn't provide inmates with access to
existing pleadings in live cases; true?

We do not provide dockets, no.

Does your conpany have sanpl e pleadings of particul ar
types of clains that it nakes available to inmates?

| think that sonme are included in the -- like in fed
habeas and things |ike that, yes.

Ckay. | appreciate the distinction. Qutside of the

I ndividual treatises, does Lexis itself provide samples
of individual pleadings of particular causes of action?
Wt hout speaking specifically to South Dakota, because
I'm-- 1'd be lying to say if I'man expert in South
Dakota law, but typically statutes would include a

col | ection of forns.

But Lexis doesn't develop or collect those pleadi ngs and
provide themas part of the services that it provides

I nmat es; true?

To the extent that we have them we make them avail abl e
through the statutes as forns and et cetera.

Does -- is South Dakota's content custom zed in the sense
that LexisNexis had to build a library to provide it?

Sure. Every custoner gets a custom-- get a custom
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l'i brary.
Are you famliar with a woman nanmed Jane Newman?
| know Jane, yes.
And she was previously a director of LexisNexis in the
prison sal es departnent?
She was, yeah.
Ckay. |I'mlooking at a Georgetown Law Journal article
called "Ineffective Assistance of Library" in which she's
quoted as saying, "lIt's not their problemthat the
prisoner -- that the inmate is conputer illiterate.
They're providing what the state is requiring, and it's
up to the inmate to learn the system”

In your dealings with prison officials in the various
DOC corrections, is Mss Newran's observation that it's
not their problemif the inmate is conputer illiterate?

|s that consistent with your own experience?

| -- | would et her words -- | let her stand for her
words. And -- and -- and |'m probably sonmewhat rel uctant
to get drawn into other people's notivations. | nean |
think that's -- if you were to look at it froma
different -- froma different perspective, | think that a

| ot what's driving what a correction facility does is --
obviously there's case law on the matter, and then you
al so have the accreditation standards primarily fromthe
ACA and ASCA. And | think that that's probably what
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drives the facilities to deci de what they provide.
Have you ever heard a South Dakota prison official
express concern to you about the plight of illiterate
prison -- or prisoners?
| -- | can't say | have had many direct interactions
wth the -- with the South Dakota correctional --
correctional officer.
So is the answer to nmy question, no, you' ve never heard a
Sout h Dakota representative express concern about the
plight of illiterate prisoners; true?
In my mnimal interactions, | have not.
M ss Newran has worked with the conpany for nore than
five years, correct?
| can't speak definitively to that. She is no |onger
w th the conpany.
Do you know the circunstances why she was term nated?
Was she term nated?
|'mnot -- |'mnot aware of the details.
In this article she goes on to say, and this is on
Page 1213 of "lIneffective Assistance of Library, They
just want to make sure that they're in conpliance and
that they can do it economcally."

Is it your experience that the main concern of prison
officials in inplenenting the LexisNexis electronic data

base is that they are in conpliance and they can do -- be
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I n conpliance econom cally?

| mean you would want -- you would like to think that,
you know, any governnent agency would look to -- to

provi de a service economcally. And -- and certainly --
| nean the way | look at it, | look at it fromny
perspective, you know. And -- and at the end of the day,
we provide a service. The facility decides, you know,
what -- what they -- what they decide to provide. But
what | do -- what | do view as revolutionary, quite
frankly, is the access that you have here.

Are you famliar with the distinction between "signal"
and "noise"? Are you famliar with that vocabul ary, when
peopl e tal k about the signal and the noise?
Superficially.

Ckay. What's your super -- superficial understandi ng of
the term"signal" and "noise"?

Are you talking in a conputer sense or --

In a -- in a data sense.

| -- | wouldn't want to go on record because | -- | can't
say |'ma tech expert, sol nean | -- | don't think I
coul d of fer any meani ngful -- neaningful insights here.

s it fair to say the two concepts are generally talking
about "noise" can just be a sea of data. "Signal" is
meani ngful data. |[|s that consistent with your
under st andi ng of the phrase?
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Yeah, that's probably one way of putting it.

Ckay. And if you have nore noise, if you have nore
availability of data, nore cases to read and so on, but
you don't have the ability to understand what's

meani ngful in those cases, that is not a significant
advance for an individual in that situation; would you
agree?

| think | would have to agree to disagree on that one.
Ckay. So if | have a person with a sixth grade education
and | give themaccess to a hundred cases or | give them
access to a mllion cases, do you think that neaningfully

affects their ability to --

MR BRATKIEWCZ: | woul d object as argunentative and
based on foundati on.

MR HAGEN. | don't think you -- okay. |I'mgoing to
continue to do ny analysis. |If you want to tell him not

to answer the question you can, but it's --

MR, BRATKIEWCZ: | don't know that he can answer the
questi on.

MR. HAGEN. (Okay. Your objection is noted.
If | have a 6th grade -- person with a 6th grade
education and they have access to a hundred cases or a
mllion cases, do you think, based on your experience and
your prior testinmony today, based on that experience,

that that contributes a neaningful difference to that
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person, that access to that data?

What | can say is this perhaps. |Is that if that -- if

t hat person has access to a hundred cases and he relied
on those, and 35 of those have been overturned and are no
| onger good law, that you -- you're losing a lot. |
think you -- you would be hard-pressed to put nme on the
stand and say having less information is going to be
better because if you don't knowif it's still good |aw,
iIf you're relying on a case that you find in the

Nort hwestern Reporter from 1975 that's been -- that's
been questioned and/or chal |l enged by -- by subsequent
courts, | nmean | -- | don't think that you're necessarily
doing that inmate a favor

You were with the conpany in 2008, is that correct?

Yes. | was not in correction space, but | was with the
conpany.

The sane article quotes an O egon Departnent of
Correction who had tested -- tested the Lexi sNexis system
and indicated that they ran into a nunber of

difficulties. And the article states, "An internal
review by Oregon prison librarians described a dozen
problenms with the Lexi sNexis prison search engine

I ncluding the catchall assessment, quote, confusing to
users that are famliar with researching and those who

are not," end quote.

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898




© 00 N oo o~ W DN BB

N N N N NN P P P PR PP PR
o A W N B O © 00N OO Ol b WO DN +—» O

Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 47 of 146 PagelD #:2%7

>

Did you personally have any contact with any of
l'ibrarians at the Oregon Departnent of Corrections who
were testing this systenf
Not at that tine a decade ago. What | can say, that
they're still a custoner.

They didn't switch to Wstlaw or one --

No.

-- of the other -- okay. |Is there a significant advance
in the platform between 2008 and 2018 ot her than adoption
of the natural |anguage protocol?

Yeah. It's a world of difference.

M. Moore asked you sone questions at the end of the
exam nation regardi ng whet her you had heard any

conpl aints from Departnent of Correction officials that

I nmates were unable to use your system And | believe
your testinony was you had never heard conplaints from

t he Departnent of Corrections individuals. True?

Vell, et me -- ["maware that there were sone close to
the rollout. I'mcertainly aware that there were sone
tech issues. W was nore -- which didn't -- which didn't
necessarily have to do with our service as such and --
and the content thereof. But | amaware through what |

| earned from other people in the conpany that there were
certainly some issues in terns of, | guess, the shared

connectivity.
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Fair. And -- and so people -- you are -- your
understanding is that inmates have conpl ai ned because
they' re unable to access your services, right, because of
GIL; fair?

What | am aware of was that there -- there was a sl owness
In the connection speed. | think there was also a
question of, you know, at the -- at the get-go, the
physical wiring of the facilities. | nean obviously you
have thick walls. Getting a wreless signal through
there certainly comes with its own unique chall enges.

But | -- | amaware there were a nunber of issues. |
mean we -- you know, we provide -- the way we provide --
you know, to expand what | was asked before, we provide
essentially an icon on -- on -- on a tablet. And then,
you know, whatever request the inmate goes, then goes
t hrough the GIL network and ultimtely out to our
Servers.

And M. Moore was asking you questions about information
you received fromyour custoner, which is the Departnent
of Corrections official; true?

True.

You don't take steps to survey inmates based on their
views of the quality or usability of your platform true?
That's not actually true.

Ckay.
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A

| nmean | -- | personally actually before -- before | even
becane aware of this matter, | did actually have a --
have the opportunity to visit a mninmumsecurity facility
in Rapid City. Had a chance to sit down with a few

I nmat es because | was generally interested in, because
South Dakota is a -- is a unique case in that it's the
first tablet-w de deploynent, so | was actually very
interested to sit down and |listen what a few i nnates had
to say.

And so you have personal anecdotal information about a
handful of people you' ve talked to, right?

And in addition to that, our trainers are out in
facilities every day and we get a ton of feedback.

So ny question, though, is -- do you have coll ected

survey data that the conpany collects frominmates in

a -- in an aggregate fashion? Do you --
We do -- we do not.
MR HAGEN. Ckay. Thank you for your tinme. | may

have questions depending on what M. More does, but Il
-- I'll pass the wtness.

REDI RECT EXAM NATI ON BY MR MOORE:

M. Ganten, just a couple of questions. Does the data
usage that you provided through a couple of exhibits
Indicate to you that there are ongoing technical issues
In South Dakota that are inhibiting inmates from
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accessing Lexis online?

No. | believe that the ones that did exist at one tine

have been resolved. And certainly the usage is robust.

| did review the Septenber data. And | didn't have a

chance to create an exhibit, but data for Septenber is

about the sane as it was for August.

And does the South Dakota usage data indicate to you that

Inmates in South Dakota are conputer illiterate in the

sense that they are unable to access and use the service?
MR HAGEN. (bjection; foundation. Go ahead.

| nmean | certainly would viewit that it's certainly --

we -- we're certainly getting a |ot of usage by any
measure.
MR. MOORE: That's all | have. Thank you.

RECROSS EXAM NATI ON BY MR HACEN:

On the conputer usage data you have, it doesn't break it
down by a facility; in other words, there are a nunber of
facilities in the Departnment of Corrections in South
Dakota. You don't have insight into the anount of usage
per -- per facility, do you?

Correct. W only track at a DOC | evel. W don't track
it by facility level or inmate |evel.

Soif a-- oneinstitution in particular had connectivity
I ssues and the usage | evel went down because of that,

that wouldn't be reflected in the data to which you have
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access?
Correct.
MR HAGEN. No further questions.
MR MOORE: That's all. Thank you very nuch.

THE WTNESS: Al right.

THE VI DEOGRAPHER: This ends this deposition. W are
going of f record.

MR. BRATKI EW CZ: Anders, you have a right to review
your deposition transcript and sign that before it
becones final or you can waive that right. |If you waive
the right, you should state that on the record.

THE WTNESS. Yeah, |['Il waive that right.

MR BRATKI EW CZ: Thank you.

(Wtness excused at 11:03 a.m)
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STATE OF SOUTH DAKOTA )
) CERTI FI CATE
COUNTY OF M NNEHAHA )

I, Kerry Lange, Court Reporter and Notary Public, do
hereby certify that the witness was first duly sworn by ne to
testify to the truth, the whole truth, and nothing but the
truth relative to the natter under consideration; that the
readi ng and signing of the deposition was wai ved by the
W tness, and the foregoing pages 1 - 51, inclusive, are a true
and correct transcript of ny stenotype notes.

| further certify that, in conpliance wth SDCL
15-6-28(c), | amnot a relative or enpl oyee or attorney or
counsel of any of the parties or a relative or enpl oyee of
such attorney or counsel, that | amnot financially interested
in this action, and have no contractual relationship with any
person or entity.

In testinony whereof, | have hereto affi xed ny signature

this 18th day of COctober, 2018.

forry Luge

Kerry Lange
Comm ssion Expires: 7/12/23

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898




Exhibits

Ganten Ex. 1 9:8,14
10:1,24 11:5 32:12,21

Ganten Ex. 2 11:7 12:9
Ganten Ex. 3 12:11,25

Ganten Ex. 4 13:23
16:11 37:3 38:9

Ganten Ex. 5 16:8,14,22,
24 17:1

Ganten Ex. 6 17:17 18:9
Ganten Ex. 7 25:1,9 27:1

Ganten Ex. 8 26:22 27:4
29:5 30:8

Ganten Ex. 9 29:7 30:16,
23

Ganten Ex. 10 34:21,22
35:1

20 24:435:6
2008 46:14 47:9
2015 357
2016 35:8

2017 13:12 14:5 25:5,22
28:17 35:8

2018 3:4,13 28:17 47:9
24 20:2521:2

24/7 21:5

25 318

250,000 38:10,16

3 12:11,2527:13 32:13
3,500,000 27:13
35 46:4

$

4

$54,000 35:3 37:3 38:5

4 13:2316:11 37:3 38:7,8,
9

1 3:89:8,14 10:1,24 11:5
32:12,13,21

1.22 11:24

10 34:21,22 35:1
10:00 3:4

10th 3:4,13
11:03 51:14

12 30:5,11
1213 43:20

14 5:2131:21
1975 46:10
19th 6:4

5 16:8,14,22,24 17:1
50 5:210:515:14
500,000 27:13

52 10:4 11:4 32:16

6 17:17 18:9
60s 6:25
6th 45:21

2 11:712:9

7 25:1,927:1

8 26:22 27:4 29:5 30:8

9 3:829:7 30:16,23
922,515 11:19
9th 16:16

A

a.m. 3:551:14
ability 45:4,12
Absolutely 35:21
ACA 42:25

acc 30:22

access 8:1515:1417:4
18:15 19:11,15,23 20:2,4,
23,25 21:2,5 22:4,6 23:1
27:19 30:18,22 31:6 33:7
36:7 41:4 44:10 45:10,11,
22 46:1,3 48:350:9 51:1

accessed 17:8
accesses 16:25
accessing 18:350:1
account 27:9
accreditation 42:24
acquired 7:4
acquiring 7:9
action 32:941:13
actual 28:9,11

add 15:12 37:7,10
addition 7:4 33:15 49:12
additional 26:13 37:7
additions 14:5
adds 37:10

adjust 38:19
adoption 47:9

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898

Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 53 of 146 PagelD #: 463

ADP 29:12,15

advance 22:123:10,24
24:6,11 31:22 32:2 45:6
47:8

advancement 8:10
affects 45:12
afternoon 32:7
AG 14:8,10,13
agency 44:3
aggregate 49:16
agree 45:7,8

agreed 4:7 27:17,18 34:4
379

agreement 13:13,15
34:3,9

ahead 21:150:10
airport 20:14

Alaska 29:15,20 30:21
Alex 3:24 4:7 16:10 32:8
Alexis 4:2

amount 27:17,18 50:19
analysis 45:16

analytical 7:6 21:17
22:20 24:19 31:5,7 34:6

and/or 46:11

Anders 3:1,12 4:4,14
51:8

anecdotal 49:10
annually 22:19,22,23
anticipate 38:6
apologize 33:2,3
appeals 40:17
appearance 3:22
apples 29:18

area 4:17 15:19
arguably 20:9
argumentative 45:13

arm 5:3




Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 54 of 146 PagelD #: 464

article 42:7 43:19 46:17,
20

articulate 27:25
artificial 7:10
ASCA 42:25
assessment 46:23
assign 27:23 28:3
assist 24:22

assistance 26:8,16 42:8
43:20

assisted 13:16
associations 5:4 7:18
attend 6:5

attended 31:24

attorneys 7:11 24:1 32:3
40:3,4

attractive 36:5
August 28:17 50:6
author 37:16,17
authors 17:25
availability 45:3

average 29:12 30:4,5,11
31:6

aware 19:321:2,4 33:12,
14,17 34:1 35:16 43:18
47:18,19,22 48:5,11 49:2

B

back 6:1224:2527:4
29:17 32:11

background 5:14
bar 5:47:1,18 11:23,25
base 43:25

based 9:2110:13,14
12:21 26:9 27:7,8 28:4
30:16,25 45:14,23,24
48:22

basic 39:7
basis 27:11 30:14

Bay 4:17
beginning 28:22
behalf 3:24 4:1,2
Bender 7:6
benefit 7:19

big 7:6 19:4

bit 38:22

black 39:10
bones 25:17

book 18:7 22:22 37:1
38:4

books 10:11 11:21 22:22
23:3 33:15,23 36:18,21

Boolean 23:18,20
Bounds 8:7

box 17:8

Brakeall 3:14,25 32:10

Bratkiewicz 6:19 45:13,
18 51:8,13

break 50:16
breakdown 10:4
breakout 12:15
breathing 28:1
briefly 32:7

browse 17:12
Brussels 5:23

build 41:24

bunch 17:11
Bureau 9:111:320:18

business 5:8 6:22 9:23
12:23 31:11

buy 38:3,4

C

call 19:11 22:1 25:7 28:8
37:4,7

called 4:55:318:20 23:15
42:8

Carolina 33:1

case 3:156:315:5,25
16:1 21:12,19 42:23 46:9
49:6

Casemakers 7:17

cases 15:120:2,9 22:24
24:11,19 27:24 31:23 32:2
37:18 40:14 41:5 45:3,5,
10,11,22,23 46:3

Casey 88
catchall 46:23
categories 11:14
caveat 14:18

CD 1255

center 30:3
certifications 13:20
cetera 41:22
challenged 46:11
challenges 48:10
chance 49:450:5
change 15:11
changed 23:24
chapter 17:5
characterize 9:6
charge 22:7

chart 10:3,19 11:12,14
12:1,16

check 20:14

Cl 21:24
circumstances 43:16
City 49:4

claims 41:8

clarity 34:25

clear 36:9

client 25:7,8 26:9
close 5:2247:18
closest 29:21

codes 5:1

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898

collaborative 5:3
collapse 28:5
collapsing 10:20
collect 41:18
collected 49:14
collection 41:17
collects 49:15
Columbia 8:19 10:5
commencing 3:4
commissary 19:7
committee 5:23
common 15:19
companies 7:8,9 8:11

company 10:9 35:3,13
41:7 43:12,15 46:14,16
47:23 49:15

compare 23:4 30:17 31:2
compared 21:11
Comparing 29:14
comparison 29:16,19
comparisons 29:24
competitor 7:14
competitors 7:12
complained 48:2
complaint 40:24
complaints 47:14,16

compliance 43:21,25
44:1

comprehensive 7:223:7
36:1,4

computer 42:10,15 44:17
50:8,16

computer- 13:15

computer-assisted
7:13 11:18 23:2 24:21

computers 20:21

concepts 39:2540:7
44:22




concern 31:12 43:3,9,23
concerned 31:17 36:6
concerns 39:18
conditions 17:10 24:9,10

confinement 17:10 24:9,
10

confusing 46:23
Connecticut 33:1
connection 48:6
connectivity 47:2550:23
connectors 23:19,22
considerations 22:10
considered 18:7

consistent 30:6 42:16
44:24

constitutional 16:6,16
consume 27:23 30:15
contact 34:1347:1
contained 10:17

content 13:19,25 14:4,15
15:11 19:12 21:8 22:3,5
27:19 28:4 37:4,18,20
38:12 40:14 41:23 47:22

contents 16:9,14 17:12,
14,19 18:4

continue 45:16

contract 34:14 38:14,15,
18,19

contributes 45:25

conversations 13:5
19:21 33:25

Conway 10:8,21 12:1,2,3
cooperation 7:1

copy 23:338:3,4
corporate 7:3,22
corporations 9:3
corpus 17:20 39:10

correct 4:106:9,10 9:22,
24 14:3 15:2,316:1,317:3
18:5 30:9 32:19,20,22,23

39:9,12 41:3 43:13 46:14
50:2151:2

correction 9:333:6
42:22 46:15,18 47:14

correctional 8:11 26:11
43:6,7

corrections 4:155:2,6,8
7:258:16,17,23 9:5 10:14,
2513:4,14 17:22 18:13
22:8,9 24:8,22 31:1,9,15,
20 35:20 42:14 47:2,17
48:20 50:18

cost 15:17 35:13 37:9,10,
14

costs 37:21,23
counsel 3:226:157:3,23
country 36:12

couple 14:9,10 21:16
24:24 35:25 49:22,23

court 3:16,20 6:22 18:24
21:13 40:15,16,17,20 41:2

courts 16:341:2 46:12
cover 35:9 36:18,21

create 9:11,14 22:2,8
25:16 50:5

created 6:259:10 11:9
12:13 25:4,6 26:24 275

creating 25:15

CROSS-EXAMINATION
32:6

current 4:22 13:25 32:16
38:11,17

custom 19:11 21:24
41:25

customer 27:16,17 41:25
475 48:19

customers 7:20 8:9 31:9
40:3

customized 41:23

Customs 9:2

D.C. 105
daily 29:12

Dakota 3:3,7,16,19 6:3,5,
913:3,8,16,22 14:16 15:1,
7,21,22 16:2 18:12,16
19:14,16 20:22 21:2,9,10,
13 24:22 25:12 26:7,8,17,
20 29:3,15,19 30:4,9,17
31:2,534:1,2,4,14 35:3,4
36:10 40:14,15 41:14,16
43:2,6,9 49:6,25 50:7,8,19

Dakota's 38:10 41:23
Dakotah 3:21

data 9:2110:23 11:11
27:7,8,12 30:10 32:17
33:18 35:13 43:24 44:18,
23,24 45:3 46:1 49:15,22
50:4,5,7,16,25

database 14:16 18:11,15
21:9 31:1 35:7 38:6

databases 33:20 35:13,
24 36:18

dataset 30:10
date 24:16,17
Davis 3:20

day 20:2521:3,15 28:1
44:6 49:13

day-to-day 40:8
days 6:5,6 21:16
dealings 42:13
decade 47:4

decide 43:144:8
decides 44:7
decision 7:10
decision-maker 5:13

decisions 5:10,12 40:16
41:2

deeper 23:23
defendant 4:3

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898

Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 55 of 146 PagelD #: 465

defendants 3:154:1
Define 38:25
definitively 43:14
degree 5:1517:14
delivery 19:2520:16
Dennis 3:14

department 13:4,14
17:22 18:13 24:22 42:5
46:17 47:2,14,17 48:19
50:18

departments 7:23 8:17
10:14,24 30:25 31:15

depending 49:19
depends 36:2 37:12
deployed 18:19

deployment 19:17 36:10
49:7

deposition 3:1,5,8,12,18
4:8 6:9,13,17 34:21,23,24
51:6,9

derived 30:9

describe 4:226:21 8:4
18:24 23:21

designed 23:17
details 43:18
determined 14:15
develop 41:18
developed 8:3,12
developing 34:6

difference 20:7,10 21:19
45:25 47:11

difficulties 46:20
direct 4:1243:5
director 4:14 42:4
disable 22:12
disagree 45:8
discount 37:20
discussed 14:20 34:24
discussion 27:20 29:17




dissatisfaction 31:12

distinction 20:9 41:11
44:11

district 3:16 8:18 10:5
16:340:20 41:1

divide 30:13
Division 3:17

DOC 9:18 12:6 14:20
17:23 19:17 25:3 26:13
27:10 32:16 33:6 35:11,
18,23 38:14 39:13 42:14
50:21

dockets 41:6

DOCS 10:4,6,10,11,16
11:4,24 12:19 14:22 16:20
20:1

doctor 40:5,6

document 9:9 14:2,4
25:11,15

dollar 28:13,14
dollars 27:19,24
dozen 46:21
drafting 5:24
drawn 42:19
drill 17:15

drive 8:14 15:18 20:20
21:12

drives 43:1
driving 42:22
duly 4:5

DVD 8:13
dynamics 34:11

E

E-BOOKS 19:8
earlier 19:2 29:17
eat 27:21

economically 43:22
44:1,4

edition 16:16

education 36:15 38:24,
25 39:3 45:9,22

educational 5:14 36:13
effective 15:17
either/or 33:11

electronic 10:20 12:8
33:12,20 35:6,13,24 36:18
43:24

employed 4:18,19 25:19
employment 5:20

end 21:15 44:6 46:25
47:12

ends 51:6
Enforcement 9:2
engine 46:22
enhanced 21:16
entered 34:2
entertainment 36:15
entities 8:23 31:10
equipped 39:24

essentially 8:1311:13
16:117:15 21:15 22:2
24:16 27:21 28:3 48:14

European 5:22
eventual 34:14

examination 4:12 47:13
49:21 50:15

exceptions 21:5
exclusive 8:2510:24
excused 51:14

exhibit 3:89:8,14 10:1,
18,24 11:5,7,8 12:9,11,25
13:2316:8,11,14,22,24
17:1,12,17 18:2,9 25:1,9
26:22 27:1,4 29:5,7 30:8,
16,23 32:12,21 34:21,22
35:1 37:3 38:9 50:5

exhibits 32:13 49:23
exist 50:2
existing 41:5

expand 48:13
expanded 17:13

experience 30:25 31:15,
20 42:16 43:23 45:23,24

expert 41:15 44:20

explain 10:123:11 27:15
28:16

explode 38:20
exploring 28:24
express 43:3,9
extensive 29:22
extensively 26:10
extent 34:6 35:10 41:21

external 8:14 15:18
22:12,13

extra 22:7

=

Facebook 22:14

facilities 8:11 20:13
25:25 26:11 36:5,7,23
43:1 48:8 49:13 50:18

facility 19:120:11 25:22
27:11 42:22 44:7 49:3
50:17,20,22

facility's 36:2

fact 8:6 37:20

factor 28:8 30:21 37:22
factors 37:16

failing 33:4

fair 33:5,21 34:12 37:5
40:8 44:22 48:1,4

fairly 8:159:18 13:18
14:18 17:21 23:16 29:22
31:7

fall 25:22
Falls 3:3,19

familiar 9:9 11:8 13:7
14:15 16:18 18:13,21
40:21 42:2 44:11,12 46:24

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898

Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 56 of 146 PagelD #: 466

familiarity 40:6
FAPR 35
fashion 49:16
Fastcase 7:17
faster 23:1,6
favor 46:13
fed 41:9

federal 9:1 11:1 15:25
16:1 17:20 20:18 31:10

feedback 49:13
feel 26:13
field 5:11
figure 38:5,7,8
figured 29:23
Films 3:20
final 51:10

find 29:18,21,24 40:23
46:9

finite 9:18

firm 3:19 21:21,25 22:4
28:7 38:18

firms 7:3

follow 14:21 22:21
forgot 16:10

form 12:8 24:21 35:9 36:6
format 33:13,15
formats 10:21

forms 41:17,22

found 24:1

foundation 21:1 35:15
45:14 50:10

Fourteen 4:21
Francisco 4:17
frankly 44:10
frequency 22:18,25
full 20:12

Fuller 3:3,18




fully 5:9

G

H

Ganten 3:1,12 4:4,14,16
11:7 12:11 13:2 18:11
26:19 30:25 32:7 49:22

general 6:227:20 18:25
28:20 35:11,18 37:13 40:7

generally 5:2013:7
16:18 21:4,7 28:20,25
31:17 39:4 44:22 49:5

Georgetown 42:7
get-go 487

give 8:2,14 11:24 24:6
25:17 45:10

Global 18:20
goal 25:14

good 8:29:19 14:22 24:9
32:7 36:22 40:10 46:5,8

Google 17:9
Google-like 24:2

government 4:14 7:21
44:3

governments 7:3
grade 45:9,21

graph 10:1,13,23 11:17
12:1,13 24:16 26:24 275,
12 28:16 29:3,25 30:7,10,
12 32:22

graphs 9:9,14,20
great 24:3

greater 30:22

green 32:21

Greene 10:9,22 12:2,3
grew 8:5

grown 7:1

GTL 18:2048:4,16
guess 8:538:1,2547:24
guide 24:2525:3,16
guy 34:17

habeas 17:20 39:10
41:10

Hagen 3:24 4:10 11:6
12:10 13:1 16:12,23 18:10
21:1 25:10 27:2 29:6
30:24 32:6,8 45:15,20
49:18 50:10,15 51:3

half 6:2

handed 21:12
handful 49:11
happen 13:6,10 15:9
happened 13:6

hard 8:14 15:18 20:20
21:12 22:8 23:3 27:25
29:18 35:9 36:18,21

hard-pressed 46:6
hardest 27:15

head 33:2
headnotes 21:17
heard 43:2,8 47:13,16
helping 24:23

Hertz 18:1

hey 22:6

high 29:4 30:19,20
hire 40:5

hired 40:11

hits 17:11

honor 38:17

host 7:8

hour 3:4

hours 20:2521:3
housing 21:6
hundred 45:10,22 46:3

icon 19:10 22:5 48:14

identification 3:9 34:21

identify 12:12 13:24 16:8
17:18 25:2 26:23 29:8

illiterate 42:10,15 43:3,10
50:8

Immigrations 9:1
implementing 43:24
important 21:22

in-person 10:11 25:21
26:18

include 8:18 10:25 38:5
41:16

included 9:25 34:8 41:9
includes 11:21 40:15
including 11:21 46:23
increase 37:14 38:1,12
increased 37:23,24
indicating 19:4
individual 34:16 41:12,
13 45:6

individuals 38:5 47:17
industry 8:24
Ineffective 42:8 43:20

information 9:13,20,25
10:17 12:22 46:7 48:18
49:10

inhibiting 49:25
initial 13:5

inmate 11:16,17,20 12:17
15:4,6,17,22 17:8 18:12
21:20 24:7 25:16 27:11
30:2,14,17 32:9 38:20
42:10,12,15 46:13 48:15
50:22

inmates 8:14 10:15 11:13
12:18 13:16 14:1 16:2
18:14 19:5,8,14,22,23
20:23 21:2,9,10,15,25
22:11 24:20,23 25:11,19,
24 26:8,12,16,20 31:5,13,
17,22,25 32:2 33:7,10
36:14 38:24 39:13 40:12,
13 41:4,8,20 47:15 48:2,

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898

Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 57 of 146 PagelD #: 467

22 49:5,8,15,25 50:8
insight 50:19
insights 44:21

instance 15:13,16 20:11
22:12 30:21

institution 50:23
intelligence 7:10
interact 35:18
interactions 43:5,11
interested 49:5,8
interests 17:16

interface 19:11 21:24
23:16,17

intern 9:15

internal 27:8 32:17 46:20
internally 28:8
internet 36:7
introduce 4:13
introduced 32:7

issues 47:20,24 48:11
49:24 50:24

jails 8:20,22 11:1 16:21
James 4:116:17 18:1
Jane 42:2,3

Jason 3:20

Jeff 6:18

Jim 34:20

Journal 42:7

jump 22:11,13

jurisdictions 15:12

K

Kaemingk 3:14 37:9
Kansas 29:15,20 30:20
Kerry 3:5,21,23




keyword 24:13

kind 29:13 32:14 34:11
kiosk 20:3,8

kiosks 29:23

knowledge 15:24 19:16
34:10

laid 32:14

Lange 3:5,21
language 23:2547:10
large 7:228:15 24:14
lasted 26:1

late 6:25

law 3:18 5:1,15 7:3,8,22
8:6,7 13:21 14:24,25 15:4,
13,22,25 16:1 21:19,21,25
22:4,22 38:3 39:1,10
41:16 42:7,23 46:5,8

lawsuit 34:3

lawyer 21:21 33:7,8 39:1
40:11

lawyers 32:18,25 33:19
39:14,23,24 40:2,7

layman 23:13
lead 14:21 34:12
lead-up 34:14
leader 9:7
leading 18:7
learn 24:23 42:12
learned 47:23

left 10:1 14:24 24:15
27:12 29:11 30:7

left-hand 10:3 11:14

legal 6:24,257:2,13,19
8:1511:18 13:16 19:12
23:2 24:21 32:19,25
33:10,14,15,23 35:9 36:16
38:24,25 39:3,7,21,25

legislation 5:24

legislative 5:24
length 25:23

letter 39:10

level 27:950:21,22,24

Lexis 5:7,218:17,24 9:21
12:22 13:2,7,13 15:6,23
19:13,15,24 21:8 22:1,16
23:10,15,24 24:6,11,20
25:6,19 26:6,15,19 27:16
31:10,11,18,20,22 32:2
37:10 38:23 41:12,18 50:1

Lexis' 7:2013:15
Lexis.com 23:17
Lexis.com. 23:15

Lexisnexis 4:15,19,20,23
6:22,23 10:8,21 11:18
35:7,24 41:4,24 42:4
43:24 46:18,22

Lexisnexis' 9:6
liability 39:18
librarian 23:18
librarians 46:21 47:2
libraries 8:6,7

library 8:15 38:3 41:24
42:1,8 43:20

license 37:13
licensed 37:18
Liebman 18:1
life 7:21 40:10
limits 22:3
linear 12:20 30:14
Link 18:20
links 22:12

list 13:25
listed 14:24
listen 49:8
literally 7:21
live 4:16,17 41:5
living 28:1

LLM 5:16 39:2

long 4:206:123:18 24:4
26:1,2 38:13,17

longer 43:14 46:5
looked 37:3
losing 46:5

lost 31:11

lot 6:23 8:6,10,11,21 9:15,
17 19:8,19 22:10,20,22
23:13 28:24 36:5,17,21
42:22 46:5 50:12

Lund 5:15
lying 41:15

M

Maastricht 5:17,19

made 6:8 15:23 21:23
25:11

main 37:14 43:23
maintained 9:21
maintains 12:22
major 8:23 14:12

make 15:19 22:10 29:18
41:21 43:21

makes 40:3 41:8
manage 4:245:1,3
manager 26:9
managers 25:8
map 33:2

marked 3:89:811:7
12:11 13:23 16:8 17:17
25:1 26:22 29:7 34:21,22

market 7:12 9:5,6,7,18
35:22

materials 8:1518:11,15
31:2 33:11 34:8 41:1

matter 3:1317:1542:23
49:2

Matthew 7:6
Mattise 34:20

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898

Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 58 of 146 PagelD #: 468

meaning 27:9

meaningful 44:21,24
45:5,25

meaningfully 45:11

means 18:14 25:19
26:15,18

measure 50:13
meat 25:17
mechanical 18:14
mechanism 15:5
member 7:19
memory 33:3

mentioned 10:8 38:22
40:20

menu 15:12

met 6:13

method 10:12
metric 29:13
Mexico 10:10 12:5,6
Michie 7:7

mid 7:22

million 11:24 45:11,23
mind 23:18
minimal 43:11
minimum 49:3
minus 17:13
minutes 21:23
Missouri 26:10 34:16
model 37:13
models 19:25
money 36:17
month 27:18
monthly 30:1,3,13
months 30:5,11

Moore 4:1,7,11,12 115
12:9,25 16:10,13,22 18:9
25:9 26:25 27:3 29:5
30:23 32:4 35:15 47:12
48:18 49:19,21 50:14 51:4




motivation 35:12
motivations 42:19
move 23:24

music 19:8

N

named 32:9 42:2
national 15:13

natural 23:2547:10
nature 5:25
necessarily 46:12 47:21
needed 34:8
negotiated 15:15
negotiator 34:12
Netherlands 5:17
network 48:16
Nevada 20:11
Newman 42:2 43:12
Newman's 42:14
noise 44:12,13,16,23 45:2
non-inmate 21:20 40:3
North 33:1
Northwestern 46:10
Notary 3:6

noted 45:20
November 6:4 14:5

number 7:5,16 9:4 10:13,
15,16 11:12,20,22 12:18,
19 19:5,21 24:14 28:15
29:22 30:9,11 31:24
32:13,21 34:21 38:5 46:19
48:11 50:17

numbers 3:8 29:13,14
30:6

@)

object 35:15 45:13
objection 11:6 12:10

13:116:12,23 18:10 21:1
25:10 27:2 29:6 30:24
45:20 50:10

obligations 35:20
observation 42:14
observed 39:5
obtain 19:23
Occasionally 13:19
October 3:4,13

offer 7:18 11:5 12:9,25
14:18 16:11,22 18:9 25:9
27:1 29:5 30:23 44:21

offered 26:25 38:12

offering 14:5,16,19
15:11,13 31:7

officer 43:7
offices 3:2
official 43:2 48:20

officials 35:18,23 42:13
43:24 47:14

offline 8:12 15:18 20:19
21:11 36:4

Ohio 7:1
on-site 38:23
ongoing 19:21 49:24

online 6:24,257:2,19
16:2517:1,5 18:5 20:1,16,
23 21:14 23:8,9 29:22
30:18 36:2,350:1

open 22:11
operate 18:22
opinions 14:8,11,13
opportunity 19:149:3
opposed 12:1921:20
options 34:6
ordinary 9:23
Oregon 46:17,21 47:2
organically 8:59:16

organizations 5:5

originally 14:8
oversight 14:14

overturned 46:4

P

Pacer 40:21,23
packet 7:19
Palmer 16:17
paralegal 33:8
parameters 39:25
Parliament 5:23

part 19:6 27:15,25 32:21
34:3 35:20 36:19 38:1
41:19

partner 5:4
party 37:19
pass 49:20

pay 27:17,18,24 28:5,6,9
37:13,19 38:2

paying 35:3
PCS 20:12
peaks 28:19

people 24:4 25:23 28:23
36:13 39:13,20 40:10
44:13 47:23 48:1 49:11

people's 42:19
percent 31:8 32:17
percentages 10:13
perform 34:4 39:7
period 28:16
periodical 37:11
periodicals 34:7 35:9

person 34:13 45:9,21
46:1,3

personal 49:10

personally 18:21 31:24
32:24 47:1 49:1

perspective 42:21 44:6

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898

Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 59 of 146 PagelD #: 469

phrase 44:25

physical 33:15,22 38:2
48:8

physically 26:7

pie 10:3 11:12,14 32:22
pike 28:21

pioneer 6:24
pioneering 36:11
pitch 35:23 36:20
place 3:2

plaintiff 3:14,24 32:9
plan 28:10

platform 22:123:11 39:8,
21 47:9 48:23

play 37:22
playing 36:12

pleadings 15:541:5,7,
13,18

plight 43:3,10
plug 8:14 15:18
pod 20:3
point 8:3,7 25:5
police 7:23

population 12:17 29:12
30:13 38:10,11,15,20

position 4:22 9:6
possibly 6:4 29:24
practice 17:20 39:22
prefer 24:2

prepare 15:4
prepared 14:2 24:2529:9
present 26:7

pretty 9:19 29:4 31:4
previous 11:15
previously 34:2,23 42:4
price 38:12,16,17
pricing 5:10 38:21




primarily 10:7,9 42:24

primary 4:257:8,12,14
15:13 26:18 35:12

print 4:24 7.5 8:6,8 18:6
22:21 36:23 37:1

printing 37:1
prior 34:24 35:6 45:24

prison 38:10 42:5,13
43:2,4,23 46:21,22

prisoner 42:10

prisoners 16:7,16 43:4,
10

Prisons 9:111:320:19
private 9:3

problem 42:9,15
problems 46:22
procedure 17:20 39:11

product 5:12 12:6 23:14
24:23 31:12 35:22 40:1

products 5:9
professional 5:4
professionals 5:11
protocol 47:10

provide 8:17 12:5 13:15,
17 14:23 15:6,21 21:24
26:7,16 33:7,10,14,19,22
35:4,8 38:24 39:4,6,13
40:5,12 41:4,6,12,19,24
43:1 44:4,7,8 48:12,13

provided 9:20 13:19
18:19 21:9 25:3,7,13 34:9
49:23

provider 8:25
providers 7:17 10:7

providing 13:3,8 19:13,
15 26:2 36:6,14 42:11

Public 3:6
publication 16:15,19
publications 5:116:6
published 18:5

publisher 7:68:812:4
37:14

publishers 7:5
publishing 4:255:3 7:7
Puerto 10:5

pull 24:17

purposes 34:23,25 36:14
put 24:12 46:6

putting 45:1

Q

quality 48:23

guarterly 20:20 21:12
22:20

query 24:4

guestion 16:24 21:23
37:25 38:9 43:8 45:17,19
48:7 49:14

guestioned 46:11

guestions 32:4,13 47:12
48:18 49:19,22 51:3

quicker 36:3
quote 32:146:23,25
guoted 42:9
quotes 46:17

R

ran 46:19

Randy 18:1
Rapid 49:4
rapidly 36:24
read 45:3
realtime 21:11
reason 28:8 31:21
recall 14:11
received 48:19

record 3:236:17 27:1
44:19 51:7,11

RECROSS 50:15
REDIRECT 49:21
refer 34:25
reference 21:23 25:16
references 21:18
refers 14:6

reflected 38:7 50:25
regard 36:11

related 24:8,11
relied 46:3

reluctant 42:18

rely 9:13

relying 46:9
reporter 3:205:18 46:10
Reporting 3:21
represent 27:14 32:9

representative 26:6
31:16 43:9

representatives 33:25
34:13 35:11

represented 6:15

request 15:21 26:12
48:15

requested 16:20
required 13:20
requires 15:4
requiring 42:11

research 6:24,257:2,13,
19 9:15,16 11:18 13:16
23:2,8,9 24:1,21,25 36:16
39:7,25

researching 46:24
resolved 50:3
resource 20:6 33:10

respect 5:6 7:259:5
14:24 22:24 28:15 31:9

responsibilities 35:19

responsible 4:255:7,9

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898

Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 60 of 146 PagelD #: 470

Restatement 37:8
restrict 24:15,17,18
restricted 21:6
results 24:14
Reuters 7:16

review 46:21 50:4 51:8
revisit 38:21
revolutionary 44:9
Rico 10:6
right-hand 12:16
rights 16:7,16

RMR 3:6

robust 31:4,7 35:25 50:3
rollout 13:1147:19
rom 12:5

room 20:12

roughly 13:11 14:10
rounded 29:13,14
royalty 37:18

rubric 40:7

running 6:4

S

sales 5:10 34:17 42:5
salespeople 9:17
sample 417
samples 41:12

San 4:17

save 36:17

savings 35:14
scenario 33:11
scheduled 6:3
school 39:2

scope 4:22 33:18 35:19
37:23

screen 17:2,7 18:3 20:15
24:14




sea 44:23

search 17:6,8,9,10 23:11,
19,20 24:1,3,5,7,10,13
25:18 28:3 31:22 46:22

secondary 16:522:15
Secretary 37:9
security 49:3

sees 17:1

segment 5:2,6
segments 7:24
send 20:20

senior 4:14

sense 30:14 40:3 41:23
44:17,18 50:9

September 50:4,5
serve 19:12
server 37:21
servers 48:17

service 8:17 9:4 13:4,8,
17 19:5,13 25:20 26:3,20
31:11,13 44:4,7 47:21
50:9

services 10:1011:21
19:7 32:19,25 33:16 35:4
36:14 37:23 38:11 41:19
48:3

sessions 31:25
set 18:6 22:5 34:3
settlement 34:2,9
shape 8:21
share 10:10
shared 20:547:24
shell 22:2

Shepard's 36:21,22,23
371

shifts 8:21
Short 38:13

show 9:811:10 12:14
16:7 25:1 29:25 34:22

showing 11:7 12:11

13:23 17:17 26:22 27:5
29:7,11

shown 9:1410:24 11:17
16:25 29:10 30:7,16 32:21

shows 10:3,6 11:12 12:15
18:2 28:11,16

Shultz 3:3

side 10:2,3,18 12:1 14:25
27:12 30:7 31:5 37:23

sign 51:9

signal 44:11,13,16,23
48:9

significant 45:547:8
signs 17:13

similar 12:1517:19 20:5
Sioux 3:3,19

sir 34:11

sit 49:4,8

site 22:13

situation 45:6

sixth 45:9

slicing 11:11

slide 11:1512:16 29:9,10
slightly 12:18 28:20 29:1
slowness 48:5

small 7:2212:4 14:9 19:6

smaller 7:16 10:9 19:4
36:25

Smith 3:3

solution 7:28:12 20:19
21:11 36:1,4

solutions 8:12
sort 13:13
sources 16:522:15 36:4

South 3:3,6,16,19 6:3,5,9
13:3,8,16,22 14:16 15:1,6,
21,22 16:2 18:12,15
19:13,16 20:22 21:2,9,10,
13 24:22 25:12 26:7,8,16,
20 29:3,15,19 30:4,9,17
31:2,534:1,2,4,14 35:2,4

36:10 38:9 40:14,15
41:14,15,23 43:2,6,9 49:6,
2550:7,8,18

Southern 3:16
space 46:15

speak 31:7 35:11,17
37:11 43:14

speaking 5:20 21:5,7
39:4 41:14

specific 13:20 15:16 22:9

specifically 7:259:5,25
14:17 41:14

speed 48:6
spends 26:10
spent 28:24
spread 26:4
stable 28:20
staffer 5:23,24
stand 42:17 46:7
stand-alone 20:14

standard 13:13,18 17:21
39:22

standards 42:24
Starhaven 3:20
start 4:7 24:12 32:11

started 5:218:1,3,513:2,
7,11 19:13 23:10 24:25

starting 6:4 27:13

state 3:6,22 8:16 12:5
13:3,17,21 14:24,25
15:16,22 19:2 25:24 26:2
29:19 31:10,16 32:16
33:6,9 34:1,4,13 35:2
40:14 42:11 51:11

state's 15:4
statement 33:21

states 3:155:2 10:5
15:14 19:14,18,19,22,23
29:16 30:18 31:1,3,13,25
36:25 46:20

statewide 19:17 29:20

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898

Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 61 of 146 PagelD #: 471

statutes 5:1 22:24 24:19
31:23 41:16,22

stayed 14:9

steps 48:22
stopped 36:25
strategy 5:10
streaming 19:8
strict 30:14

strictly 12:20
subject 17:15 18:8 24:8
subscribe 22:5
subscription 19:7
subsequent 46:11
substantially 20:17
suite 34:837:4 38:11
summer 9:15

super 44:15
superficial 44:15
Superficially 44:14
support 7:11
supporting 10:23
supposed 28:6
Supreme 21:13 40:15
surprising 28:23 29:2
survey 48:22 49:15
swear 3:23

Sweden 5:16
switch 35:6 47:6
switched 36:18
sworn 45

system 39:6 42:12 46:18
47:3,15

systems 32:17,25 33:7,9

T

tab 24:15




table 16:9,14 17:12,13,19
18:4

tablet 18:24 19:3,15
25:13 36:10 48:14

tablet-wide 49:7

tablets 18:19,22 19:17,
18,22 20:22 25:13 29:20
36:13

tabs 9:19
talk 38:2244:13
talked 6:1149:11

talking 13:3 19:19 23:10
44:17,22

tally 12:18

teach 39:10

team 4:255:10 7:18
teams 4:24

tech 44:20 47:20
technical 18:14 49:24
technol 36:8
technology 8:10 36:9
Tel 18:20

ten 5:22 6:2 8:2 23:19
tend 14:21,22

term 17:9 23:20 44:16
terminal 15:19 20:2,5,8
terminals 29:23
terminated 43:16,17

terms 13:19 23:13,19
25:17 30:1 33:10 34:3
47:24

territories 8:18
tested 46:18
testified 4:6
testimony 45:24 47:16
testing 47:3

text 17:21

themself 39:23

thereof 47:22
thick 48:9
thing 14:12 20:15,17

things 5:24 6:23 14:7,9,
10 19:5,9 21:6 23:13
29:11 35:25 40:24 41:10

thirdly 5:2
Thirty-nine 8:18
Thomson 7:16
thousand 8:21,22

time 3:214:1,18 22:13
26:11 28:24 34:15 35:17
37:21 47:4 49:18 50:2

times 30:20
title 37:17
titles 22:20 24:19

today 4:86:9,11,15 8:4,
16 19:18 21:13 45:24

told 31:16

ton 49:13

tool 28:24

top 17:7

topic 17:4 24:7 34:7
Torts 37:8

total 11:16,17,20
touch 20:15
touches 7:24

track 10:4 11:4 26:19
27:8,11 28:6 50:21

traditional 7:5 8:8 23:2
traditionally 14:21 20:10
train 25:24 26:11 39:21
trained 40:1

trainers 32:1 39:22 40:10
49:12

training 25:21 26:1,8,13,
16,18 31:24 38:23,24
39:6,13 40:4,6,12

trainings 39:5

transcript 51:9
transitioning 35:12
traveled 25:23
travels 26:10
treatise 37:7
treatises 34:8 41:12
tremendous 28:21
trending 28:20,25
trial 4:9 6:3,5

true 29:18 33:7,16,20,23
35:20 39:8,11,19,25
40:24,25 41:2,5,20 43:10
47:17 48:20,21,23,24

truth 36:20
tweak 14:13
two-volume 18:6
Tying 29:17
types 41:8
typical 14:19

typically 7:18 21:14
41:16

U

ultimate 5:13
ultimately 48:16

unable 31:17,22 47:15
48:3 50:9

understand 11:25 25:20
34:11 39:24 40:23 45:4

understandable 33:5

understanding 14:22
20:7 27:10 32:16 33:6,9,
18 35:2,8 39:2 40:16
44:15,25 48:2

unique 48:10 49:6
United 3:15
University 5:15,16,18
unusual 13:2229:2
update 20:2121:8

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898

Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 62 of 146 PagelD #: 472

updated 21:1022:16,19,
20,22,23,25

updates 23:136:3
upward 31:8
upwards 28:2129:1
usability 48:23

usage 26:19 27:5,8,10
28:6,7,9,12,21 29:3 30:1,
3,13,17 37:21 49:23 50:3,
7,12,16,19,24

user 16:2517:1,518:3
21:20,21 23:15 25:3

users 11:16,17,20 18:12
22:25 32:3 46:24

\%

valleys 28:19
variance 13:18
varies 22:19
variety 37:16
vendor 18:20
venued 3:15
version 21:16 36:2,3
versus 3:14

view 7:15 18:5 36:8 44:9
50:11

views 48:23
Virginia 7:7

visit 19:1 25:24 49:3
visualizing 33:2

vocabulary 44:12

W

waive 51:10,12
walked 32:8
walks 7:21 40:10
wall 22:8

walls 48:9




Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 63 of 146 PagelD #: 473

wanted 16:537:7
Warner 4:2
warranted 26:14

ways 15:10 17:6 19:25
24:24

web 22:11

week 26:5

weeks 9:12 12:13 27:6
West 10:21

Westlaw 7:1510:8 47:6
whatsoever 21:22
width 25:23

Winston 3:14,25 32:10
wireless 48:9

wiring 48:8

woman 42:2

Woods 3:3,18

words 10:25 24:4 42:17,
18 50:17

work 7:2512:4,5 16:25
work-up 14:7

worked 4:205:22 43:12
working 5:21 31:20

works 8:24 18:25 23:12
27:16

world 8:16 47:11

Y

year 15:20 19:2 35:3 37:3

years 4:215:21,226:27:5
8:2 13:6 31:21 43:13

York 7:7

DAKOTAH REPORTI NG ACGENCY
605- 338- 8898




DOC Providers as of 08/18

Lawyer/Paralegal

Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 64 of 146 PagelD #: 474

Lawyer/Paralegal

EXHIBIT _ /
wr:_ Ganten

DATE: O ~(0-(¥
KERRY LANGE

DOC Formats as of 08/18

Electronic



Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 65 of 146 PagelD #: 475

EXHIBIT <~
wr:_Ganten

DATE: /0 ~(0-(&

KERRY LANGE

Approx number of inmate users (by provider) in State DOCs

1,300,000 W

1,200,000 - T 7,403

65,328
1,100,000 B s

1,000,000 - 180,862
922,515

900,000
800,000 -
700,000 A
600,000 -
500,000 A
400,000 A
300,000 -
200,000 -

100,000 -

O -
Lexis West Lawyer/Paralegal Books Conway



Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 66 of 146 PagelD #: 476

In Person
Print

5%

State DOC Inmate Resources

Electronic

Key Take-aways:

46/52 DOCs use computer assisted legal
resources covering 91% of all inmates
4/52 DOCs rely on attorneys/paralegals
representing 5% of all inmates

2/52 DOCs rely on traditional print law
libraries



Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 67 of 146 PagelD #: 477

EXHlBZ_fL
SD DOC Content Offering (w 11/2017 additions) e /61002
State Primary Law Federal Primary Law
* Cases

 (Cases
e SD State Cases
* Codes and Legislation
» South Dakota Codified Laws Annotated
* South Dakota Constitution
e South Dakota State & Federal Court Rules
e South Dakota Administrative Code
¢ South Dakota Attorney General Opinions

e South Dakota Federal District Courts
 8th Circuit - US Court of Appeals Cases

« U.S. Supreme Court Cases, Lawyers' Edition
» All Federal Cases

e Codes, Legislation and Court Rules
s United States Code Service - Titles 1 through 54
e USCS — Constitution of the United States

Secondary Sources e USCS — Federal Rules Annotated

* Constitutional Rights of Prisoners

* Criminal Defense Techniques

* Criminal Law Advocacy

* Criminal Law Deskbook

* Federal Habeas Corpus Practice and Procedure
* Moore’s Federal Practice — Civil

e Moore’s Federal Practice — Criminal

* Weinstein’s Evidence Manual

* Ballentine’s Law Dictionary

 The Law Dictionary

Shepard’s Citations



. Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 68 of 146 PagelD #: 478
10/8/2018 Constitutional Rights of Prisoners, Ninth Edition

Lexis Advance™
3

More
Research

Home / Constitutional Rights of Prisoners, Ninth Edition
Constitutional Rights of Prisoners, Ninth Edition | i || % | Actionsv

~ Advanced Search | Search Tips @

Enter search terms EXHBIT Q
wr:_Caxfery
Constitutional Rights of Prisoners, Ninth Edition DATE: (& -(0-/F

KERRY LANGE

® Search All Documents in this source O Table of Contents (TOC) only (.} Search Selected
By & 3@ L 8

() FRONT MATTER

E] L] PART I- CONSTITUTIONAL RIGHTS OF PRISONERS
El (J Chapter 1: An Overview of the Judicial System
EI {3 1.1 Introduction

|T| J 1.2 The American Common Law

[ﬂ (J 1.3 The American Court Structure

E (3J 1.4 Anatomy of a Case

£ § 1.5 Conclusion

El {J Chapter 2: Administrative Law

E (O 2.1 Administrative Discretion in the Prison Context

H;‘ (J 2.2 General Principles

D (J Chapter 3: Use of Force; Use of Carporal Punishment to Enforce Prison Discipline
(3 § 3.1 Introduction

§ 3.2 Degree of Force Permitted

(] § 3.3 Self-Defense

O3 § 3.4 Defense of Third Persons

(J § 3.5 Enforcement of Prison Rules and Regulations

Q § 3.6 Prevention of Crime

https://advance.lexis.com/toc/?pdmfid=1000516&crid=6c0170ce-9d4b-42ba-ae32-cfchb323e3fc&pdtocfullpath=%2F shared%2Ftableofcontents %2Fu... 1/12



. Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 69 of 146 PagelD #: 479
10/8/2018 Constitutional Rights of Prisoners, Ninth Edition

() § 3.7 Prevention of Escape
B (J 3.8 The Use of Corporal Punishment to Enforce Prison Discipline
(] § 3.8 The Use of Corporal Punishment to Enforce Prison Discipline
() § 3.8.1- Brief History of Corporal Punishment
0J § 3.8.2- Is Corporal Punishment Rational?
EJ UJ 3.8.3- Judicial Treatment of Corporal Punishment
(J § 3.8.3- Judicial Treatment of Corporal Punishment
§ 3.8.3.1- Punitive Damages
() § 3.8.3.2- Restraints

() § 3.8.4- Alternatives to Corporal Punishment

(J § 3.9 Conclusion

B (J Chapter 4: Prisoners' Rights to Visitation/Association; Searches
(J § 4.1 Introduction

(J § 4.2 Pretrial Detainees

() § 4.3 Communication among Prisoners and Union Formation
O § 4.4 Conjugal Visitation

(J § 4.5 News Media Interviews

(] § 4.6 Attorney Representatives

(J § 4.7 Searches of Visitors

() § 4.8 Searches of Prisoners

0J § 4.9 Juveniles

(J § 4.10 Conclusion

E O Chapter 5: Prisoners' Rights to Use of the Mail, Internet and Telephone

O § 5.1 Introduction

IZI 0 5.2 The General Right to Control a Prisoner's Use of the Mail System- The
Traditional Approach

‘ 0 § 5.2 The General Right to Control a Prisoner's Use of the Mail System- The
Traditional Approach

‘ (0 §5.2.1- The New Approach

— ) B 2 PAammmiininatian ar it thm M miirba
https://advance.lexis.com/toc/?pdmfid=1000516&crid=6c0170ce-9d4b-42ba-ae32-cfcbb323e3fcapdtocfullpath=%2F shared%2Ftableofcontents%2Fu...  2/12



Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 70 of 146 PagelD #: 480

10/8/2018 Constitutional Rights of Prisoners, Ninth Edition
I U9 uitinndinneauu e Wil e wudl

O § 5.3 Communication with the Courts
() § 5.3.1- Censorship of Communication with the Courts
B (J 5.4- Communication with Attorneys

(] § 5.4- Communication with Attorneys

L] § 5.4.1- Censoarship of Communication with Attorneys

0J § 5.5 Communication with Nonjudicial Public Officials and Agencies

) § 5.6 Communication with News Media-Prisoners' Right to Use the Mail to Contact
News Media

(J § 5.7 Communication with Prisoners in Other Institutions

O § 5.8 Receipt of Inflammatory Material

(J § 5.9 Receipt of Obscene Material

(J § 5.10 Receipt of Racially Oriented Newspapers and Magazines

{J §5.11 Use of Mail Lists

(J § 5.12 Receipt of Books and Packages from Outside Sources

(J § 5.13 Mail in Maximum-Security Prisons

(J § 5.14 Use of the Internet

(O § 5.15 Use of the Telephone

O § 5.16 Conclusion

El (J Chapter 6: Isolated Confinement-"The Hole" and Administrative Segregation
(J § 6.1 Introduction
) § 6.2 Intervention by the Courts

|:| (3 6.3 Application of the Eighth Amendment

(J § 6.3 Application of the Eighth Amendment

(] § 6.3.1- Constitutionality of the Use of Isolated Confinement

[ O § 6.3.2- Constitutionality of the Conditions of Isolated Confinement

O § 6.3.3- Purpose of Isolated Confinement

(J § 6.3.4- Punishment Proportional to the Offense

U § 6.4 Liberty Interests

https://advance.lexis.com/toc/?pdmfid=10005168.crid=6c0170ce-9d4b-42ba-ae32-cfcbb323e3fc&pdiocfullpath="%2F shared%2Ftableofcontents %2Fu...  3/12



. Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 71 of 146 PagelD #: 481
10/8/2018 Constitutional Rights of Prisoners, Ninth Edition

O § 6.5 Super Maximum Prisons
{J § 6.6 Segregation by Race
§ 6.7 Conclusion
B (J Chapter 7: Religion in Prison
0J § 7.1 Introduction: Effect of Imprisonment on Religious Rights
E O 7.2 Restrictions on the Free Exercise of Religion
§ 7.2 Restrictions on the Free Exercise of Religion
O § 7.2.1- Restrictions Based on the Maintenance of Discipline or Security
() § 7.2.2- Restrictions Based on the Exercise of Authority and Official Discretion

§ 7.2.3- Restrictions Based on Economic Considerations

) § 7.3 Religious Discrimination: The Equal Protection Clause
E 0J 7.4 Specific Areas of Constitutional Concern
(J § 7.4 Specific Areas of Constitutional Concern
(J § 7.4.1- Right to Hold Religious Services
(J § 7.4.2- Wearing of Religious Medals
0J § 7.4.3- Right to Correspond with Religious Leaders
L) § 7.4.4- Right to Proselytize
(J § 7.4.5- Free Access to Ministers
[—] O §7.4.6- Restrictions of Diet
(1) § 7.4.6- Restrictions of Diet

() §7.4.6.1- Muslims

0 §7.4.6.2- Jews
[J § 7.4.7- Access to Religious Literature
J § 7.4.8- Classification on Religious Grounds

(] § 7.4.9- Beards and Haircuts

O § 7.4.10- Religious Practices

(O § 7.5 Religious Freedom Restoration Act

E (J 7.6 Religious Land Use and Institutionalized Persons Act

https://advance.lexis.com/toc/?pdmfid=10005168&crid=6c0170ce-9d4b-42ba-ae32-cfcbb323e3fc&pdtocfullpath=%2F shared%2Ftableofcontents%2F u. ..

412



Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 72 of 146 PagelD #: 482
10/8/2018 Constitutional Rights of Prisoners, Ninth Edition

(O § 7.6 Religious Land Use and Institutionalized Persons Act
(0 § 7.6.1- Relief Sought

(] § 7.6.2- Sovereign Immunity and Waiver

(J § 7.6.3- Native Americans

O §7.6.4- Jews

(2 § 7.6.5- Sincerely Held Beliefs

(J § 7.6.6- Attorney Fees

(J § 7.7 Conclusion
B () Chapter 8: Legal Services
{3 § 8.1 Introduction: Access to the Courts as a Constitutional Right
) § 8.2 The Nature of Legal Services in Prison-Prevailing Practices
(J 8.3 The Rule of Johnson v. Avery
(3 § 8.3 The Rule of Johnson v. Avery

() § 8.3.1- Judicial Interpretation of Johnson v. Avery

§ 8.4 Which Prisoners Are Permitted to Receive Legal Assistance from the
Jailhouse Lawyer?

O § 8.5 Who May Act as the Jailhouse Lawyer?

) § 8.6 May Prison Officials Restrict the Jailhouse Lawyer?

0 § 8.7 What Type of Legal Assistance May a Prisoner Receive from the Jailhouse
Lawyer?

O § 8.8 What Is the Reasonable Alternative to the Jailhouse Lawyer?
(J § 8.9 Access to Legal Materials

(J § 8.10 Legal Materials That Must Be Supplied by Prison Officials
(3 § 8.11 The Prisoner's Right to Counsel

§ 8.12 Retaliation for Exercising Constitutional Rights

(O § 8.13 Restrictions on Access to the Courts

{J § 8.14 Conclusion

E' (J Chapter 9: Prisoner Disciplinary Proceedings

. § 9.1 Introduction

https://advance.lexis.com/toc/?pdmfid=1000516&crid=6c0170ce-9d4b-42ba-ae32-cfcbb323e3fc&pdtocfullpath=%2F shared%2Ftableofcontents%2Fu... 5/12



- Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 73 of 146 PagelD #: 483

10/8/2018

https://advance.lexis.com/toc/?pdmfid=10005168&crid=6¢0170ce-9d4b-42ba-ae32-cfcbb323e3fc&pdtocfullpath=%2F shared%2F tableofcontents%2F u...

Constitutional Rights of Prisoners, Ninth Edition

(O § 9.2 Due Process of Law

El (J 9.3 Due Process Requirements in a Prison Disciplinary Hearing

(] § 9.3 Due Process Requirements in a Prison Disciplinary Hearing
§ 9.3.1 Wolff v. McDonnell

() § 9.3.2 Baxter v. Paimigiano

(J § 9.3.3- Notice of the Hearing

(] § 9.3.4- An Opportunity to Be Heard

J § 9.3.5- Right to Counsel

(J § 9.3.6- Witnesses; Confrontation; Cross-Examination
(J § 9.3.7- Administrative Review

(J §9.3.8- The Record

(D § 9.3.9- Impartiality

(J § 9.3.10- Prehearing Detention and Emergencies

(J § 9.3.11- Double Jeopardy

(J § 9.3.12- Evidence

(J § 9.4 The Prisoner's Legal Remedies

0J § 9.5 Conclusion

D (J Chapter 10: Right to Rehabilitation Programs, Right to Medical Aid, and Right to Life
() § 10.1 Introduction

B {J 10.2 Right to Rehabilitation Programs

(J § 10.2 Right to Rehabilitation Programs
(J § 10.2.1- Judicial Decisions
0J § 10.2.2- Analogy of Right to Treatment in Other Areas

(J § 10.2.3- Administrative Review

[-] O 10.3Right to Medical Aid

(J § 10.3 Right to Medical Aid
O § 10.3.1- Violation

(J § 10.3.2- No Violation

6/12



Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 74 of 146 PagelD #: 484
10/8/2018 Constitutional Rights of Prisoners, Ninth Edition

O § 10.4 Right to Confidentiality
0 § 10.5 Right to Life

§ 10.6 Civil Disabilities

(3 § 10.7 Sex Discrimination

§ 10.8 Conclusion

Chapter 11; Additional Litigation

{3 § 11.1 Introduction

() § 11.2 Classification

E 11.3 Transfer
! (] § 11.3 Transfer
’ (J § 11.3.1- Extradition
§ 11.4 Search and Seizure
§ 11.5 Overcrowding
l:‘ 11.6 Conditions of Confinement
§ 11.6 Conditions of Confinement
(J § 11.6.1- Conditions above Constitutional Minimum Standards
§ 11.6.2- Conditions below Constitutional Minimum Standards

(] § 11.6.3- Exercise

§ 11.6.4- Failure to Protect

§ 11.6.5- Feeding
{3 § 11.7 Correctional Personnel
[—] © 11.8 Retaliation Claims
(J § 11.8 Retaliation Claims
§ 11.8.1- Retaliation Not Shown
(J § 11.9 Rights of Privacy
(0 § 11.10 Smoking
§ 11.11 Ex Post Facto

O § 11.12 Funding and Costs
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(J § 11.13 Tax Returns
O § 11.14 Conclusion
E] (J Chapter 12: Parole and Probation
(J § 12.1 Introduction
O § 12.2 Parole Is Not a Right
E (J 12.3 Parole Revocation
£ § 12.3 Parole Revocation
(] § 12.3.1- The Privilege Theory
(J § 12.3.2- The Contract Theory
() § 12.3.3- The Continuing Custody Theory

(0 § 12.3.4- The Due Process Theory

E (J 12.4 Parole Revocation Proceedings

O § 12.4 Parole Revocation Proceedings

(J § 12.4.1- Arrest and Preliminary Hearing

(] § 12.4.2- The Revocation Hearing

(J § 12.4.3- Procedural Due Process at the Revocation Hearing
(J § 12.4.4- The Revocation Hearing-Right to Counsel

(J § 12.4.5- The Revocation Hearing-Right to Appointed Counsel
(] § 12.4.6- Evidence at the Revocation Hearing

(3 § 12.4.7- Rescission of Parole

(J § 12.5 Probation
Ef (J 12.6 Conditions of Release
(0 § 12.6 Conditions of Release
(J § 12.6.1- Free Speech and Conditions

(J § 12.6.2- Search as a Condition

(J § 12.7 Conclusion
L—_I (J Chapter 13: Litigation against Government and Individuals

(J § 13.1 Introduction
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() § 13.2 The Old View or the Hands-Off Doctrine
J § 13.3 Jurisdiction of Federal Courts
(J § 13.4 Jurisdiction of State Courts
E () 13.5 Barriers to Prisoner Lawsuits - Doctrine of Sovereign Immunity
() § 13.5 Barriers to Prisoner Lawsuits - Doctrine of Sovereign Immunity
(J § 13.5.1- The Eleventh Amendment
(] § 13.5.2- State Sovereign Immunity
{J 13.6 Suits against State and Federal Prison Officials
(J § 13.6 Suits against State and Federal Prison Officials
(J § 13.6.1- Official Capacity Suits

(2 § 13.6.2- Personal Capacity Suits

() § 13.7 Federal Remedies-Civil Suits against Federal Prison Officials
E (J § 13.8 Federal Remedies-Civil Suits against State Officials
J § 13.8.1- State Remedies-Civil Suits
D (L) 13.9 Federal Remedies against Municipalities and Local Governments
(J § 13.9 Federal Remedies against Municipalities and Local Governments
] § 13.9.1- Custom
(3 § 13.9.2- Training
(1 § 13.9.3- Policymaker
E (J 13.10 Settiement Agreements and Procedural Issues
() § 13.10 Settlement Agreements and Procedural Issues
(J § 13.10.1- Civil Rights Act-Exhaustion of Remedies
(J § 13.10.2- Standing

(J § 13.10.3- Statute of Limitations

0O § 13.11 Monetary Damages
(J § 13.12 Attorney's Fees

(J § 13.13 Injunctive Relief

[=] O §13.14 The Immunity Defenses
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O § 13.14.1- Sovereign Immunity
(] § 13.14.2- Executive Immunity-Absolute Immunity
O § 13.14.3- Qualified Immunity
(] § 13.14.3.1- Qualified Immunity Granted
(] § 13.14.3.2- Qualified Immunity Denied

(J § 13.14.4- Effect of Sovereign Immunity on State Litigation

O § 13.15 Private Prisons
B (J § 13.16 Federal Remedies-Declaratory Judgments
(0 § 13.16.1- State Remedies-Declaratory Judgments
[~] O §13.17 Federal Remedies-Habeas Corpus
(0 § 13.17.1- State Remedies-Habeas Corpus
O § 13.18 Federal Remedies-Contempt

(0 § 13.18.1- State Remedies-Contempt

) § 13.19 Conclusion
EI (J Chapter 14: The Prison Litigation Reform Act
{J § 14.1 The Prison Litigation Reform Act
() § 14.2 Congressional Legislation
(J § 14.3 Judicial Discretion |s Restricted
[<] O §14.4 Meritiess Litigation
{J § 14.4.1- Judicial Sanctions for Lawsuits without Merit
(J § 14.4.2- Screening of Cases

(J § 14.4.3 Proceedings In Forma Pauperis: Three Strikes and You're Out

| O § 14.4.4 Frivolous Claims
EI (J § 14.5 Exhaustion of Remedies
(O § 14.5.1- Exhaustion Required
O § 14.5.2- Exhaustion Not Required

D (J § 14.5.3- Exhaustion Completed

‘ {0 § 14.5.3.1- Timeliness
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{J § 14.5.4- Multiple Claims
B (J § 14.6 Injuries

(] § 14.6.1- No Physical Injury
(] § 14.6.2 De Minimis Injuries

O § 14.6.3- Injury Not Required

() § 14.7 Attorney Fees
(0 § 14.8 Remedies in Prison Conditions Cases
(O § 14.9 Conclusion
Chapter 15: Selected Federal Statutes Affecting Prisoners
) § 15.1 Introduction
|+] O §15.2 The Federal Tort Claims Act
E (J § 15.3 The Americans with Disabilities Act

O § 15.4 Conclusion

[=] D PART II- JUDICIAL DECISIONS RELATING TO PART |

Cases Relating to Chapter 3. Use of Force; Use of Corporal Punishment to Enforce Prison
Discipline

(O Cases Relating to Chapter 4: Prisoners' Rights to Visitation/Association; Searches
() Cases Relating to Chapter 5: Prisoners' Rights to Use of the Mail, Internet and Telephone

Cases Relating to Chapter 6: Isolated Confinement-"The Hole" and Administrative
Segregation

(1 Cases Relating to Chapter 7: Religion in Prison
(O Cases Relating to Chapter 8: Legal Services

(3 Cases Relating to Chapter 9: Prison Disciplinary Proceedings

® Cases Relating to Chapter 10: Rights to Rehabilitation Programs, Right to Medical Aid,
and Right to Life

() Cases Relating to Chapter 11: Additional Litigation

(O Cases Relating to Chapter 12: Parole and Probation

(J Cases Relating to Chapter 13: Litigation against Government and Individuals
(0J Cases Relating to Chapter 14 The Prison Litigation Reform Act

(J Cases Relating to Chapter 15 Selected Federal Statutes Affecting Prisoners
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(=] O PART Ill- APPENDICES

APPENDIX |

Appendix Il
§ 1983, CIVIL ACTION FOR DEPRIVATION OF RIGHTS

|| @ 42u.5.C. § 1997 Civil Rights of Institutionalized Persons

&) 8 U.S.C. § 3626 (1997) APPROPRIATE REMEDIES WITH RESPECT TO PRISON
7 CONDITIONS

42 U.S5.C. § 2000CC RELIGIOUS LAND USE AND INSTITUTIONALIZED
~ PERSONS ACT

P.L. 105-277, Div A, § 101(b) [Title |, § 127], 112 Stat. 2681-74, Oct. 21, 1998, NON-
DISCLOSURE OF INFORMATION RELATING TO PRISON EMPLOYEES ACT.
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[~] O PARTIINTRODUCTION
[~] O CHAPTER 1 FORMAT
(J Synopsis to CHAPTER 1: FORMAT
() § 1.1. Scope and organization of the book.
I:' (J CHAPTER 2 A GENERAL DESCRIPTION OF HABEAS CORPUS
(J Synopsis to CHAPTER 2 : A GENERAL DESCRIPTION OF HABEAS CORPUS
J §2.1. Introduction.
(] §2.2. A civil, appellate, collateral, equitable, common law, and statutory procedure.

(J §2.3. The broad rhetoric and applications of the writ.
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|_—_| 0 §2.4. A surrogate for Supreme Court review as of right.

(a] Introduction

[b] Direct appeal/habeas corpus parity.

[c] The two standard descriptions of the writ.

m [d] History and function of the writ: 1789—2015.

[e] Conclusions: Federal review as of right, 1789—2015; the logic of direct
appeal/habeas carpus parity.

() §2.5. The relevance of innocence.

(J §2.6. The writ's role in capital cases.

B 0O CHAPTER 3 OVERVIEW OF THE FEDERAL HABEAS CORPUS PROCESS UNDER
AEDPA

O Synopsis to CHAPTER 3 : OVERVIEW OF THE FEDERAL HABEAS CORPUS
PROCESS UNDER AEDPA

(J §3.1. Introduction.
§ 3.2. Overview of AEDPA.
E] (J §3.3. AEDPA’s "opt-in" provisions.
[a] Introduction; qualifying States.
[b] Prerequisites for opting in.
[c] Procedures in qualifying opt-in States.
E] O §3.4. AEDPA's applicability to cases filed before and after April 24, 1996.
[a] Chapter 153 cases filed on or before April 24, 1996.
[b] Chapter 153 cases filed after April 24, 1996.
[c] Chapter 154 cases filed before or after April 24, 1996.

I
E (J §3.5. Overview of the habeas corpus process in non-AEDPA and AEDPA cases.

[a] Stages of the case prior to federal habeas corpus review; implications for
federal habeas corpus.

[b] Outline of federal habeas corpus proceedings.
D O CHAPTER 4 THE CLIENT

(J Synopsis to CHAPTER 4 : THE CLIENT

§4.1. The client.

(J §4.2. The capital client.
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E O PART li TIMING OF A FEDERAL HABEAS CORPUS PETITION; STATE REMEDIES
E[ 0 CHAPTER 5 ORDER OF REMEDIES AND TIMING

&) Synopsis to CHAPTER 5 : ORDER OF REMEDIES AND TIMING

) §5.1. Proceedings that ordinarily should precede habeas corpus.
IZ] () §5.2. Statutes of limitations.

[a] Applicability.

E [b] One-year statute of limitations for nonopt-in cases.
[i] Triggering dates for the one-year period.
[ii] Statutory tolling of the limitations period.
[iii] Equitable tolling of the limitations period.
[iv] "Actual innocence” exception to the statute of limitations.

[v] Amendments to add claims after the expiration of the limitations
period.

{vi] Mixed petitions.

[vii] Prepetition applications for appointment of counsel.

[c] 180-day statute of limitations for opt-in cases.

{J §5.3. Pretrial petitions,
§ 5.4. Pre-exhaustion proceedings in capital cases.
B O CHAPTER 6 STATE POSTCONVICTION REMEDIES
(J Synopsis to CHAPTER 6 : STATE POSTCONVICTION REMEDIES
(J §6.1. introduction.
(J §6.2. Claim selection.
(J §6.3. Stays of execution.
B O §6.4. Certiorari review.
[a] Introduction.
[b] Noncapital cases.

[c] Capital cases.

D (J CHAPTER 7 STATE REMEDIES: PROFESSIONAL AND CONSTITUTIONAL ISSUES

I — Synopsis to CHAPTER 7 : STATE REMEDIES: PROFESSIONAL AND
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~ CONSTITUTIONAL ISSUES
() §7.1. "Full and fair" proceedings.
[a] Counsel's responsibilities.
[b] Constitutional considerations.
E (2 §7.2. The indigent's right to counsel and financial assistance.
{a] Introduction; Supreme Court views.
[b] Procedural due process.
[c] Meaningful access to the courts.

[d] Suspension Clause.

[e] Equal protection—claims available for first time in state postconviction
proceedings.

[f] Capital cases.

[=] O PART Iil HABEAS CORPUS JURISDICTION

[=] O CHAPTER 8 SUBJECT-MATTER JURISDICTION: CUSTODY

O Synopsis to CHAPTER 8 : SUBJECT-MATTER JURISDICTION: CUSTODY
(J §8.1. Introduction to subject-matter jurisdiction.
+] a § 8.2, Definition of “custody.”

| N

m (J §8.3. Petitions in behalf of persons in custody.

El (J CHAPTER 9 SUBJECT-MATTER JURISDICTION: COGNIZABLE CLAIMS

Synopsis to CHAPTER 9 : SUBJECT-MATTER JURISDICTION: COGNIZABLE
0 CLAIMS

() §9.1. Violation of the Constitution, laws, or treaties.

(J §9.2. Stone v. Powell—4th Amendment exclusionary rule claims,

D (J CHAPTER 10 RULES GOVERNING SELECTION OF RESPONDENT AND FORUM

0 Synopsis to CHAPTER 10 : RULES GOVERNING SELECTION OF RESPONDENT
AND FORUM

(J §10.1. The respondent.

§ 10.2. Rules governing the choice of forum.

[=] © CHAPTER 11 THE PETITION

(J Synopsis to CHAPTER 11 : THE PETITION

—_
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) § 11.1. Exhaustion (reprise): implications for timing and claim selection.
(J § 11.2. Identifying potential claims.
[a] Introduction.
[b] Potential sources of factual information.
[c] Examples of federal habeas corpus claims that have prevailed.
[=] § 11.3. Claim selection.
[a] Assembling potential claims.
[b] Claim selection; selection and pleading implications of procedural defenses.
[c] Order of pleading.

[=] O §11.4. Joinder,

[a] Joinder of claims.

[b] Joinder of petitioners.
§ 11.5. Form.
0J § 11.6. Fact pleading.
(J § 11.7. Checklists of additional pleading requirements.
[a] Other matters to plead.
[b] Other formal requirements.

[c] Accompanying documents.

[d] Additional documents that may be filed with the petition, or later.
() § 11.8. Prayer for relief.
IZ’ 0 § 11.9. Filing and service.
[a] Place of filing.
[b] Copies.
[c] Filing fee.

[d] Service,

E £J PART IV ANCILLARY AND SUMMARY PROCEEDINGS UPON FILING
E] CHAPTER 12 INDIGENTS AND APPOINTMENT OF COUNSEL

O Synopsis to CHAPTER 12 : INDIGENTS AND APPOINTMENT OF COUNSEL
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© §12.1. In forma pauperis proceedings.

(J §12.2. Appointment of counsel: introduction.
B () §12.3. The statutory right to counsel.
[a] Procedure and timing.
’:| [b] The statutory right.
[i] Commencement of proceedings—capital cases.
(il Commencement of proceedings—noncapital cases.
[iii) Discovery ordered—noncapital cases.

[iv] Hearing ordered—noncapital cases.

[c] Compensation.
O §12.4. The constitutional right to counsel.
(J § 12.5. Denial and interlocutory appeal.
B (J CHAPTER 13 STAYS OF EXECUTION
(J Synopsis to CHAPTER 13 : STAYS OF EXECUTION
(J §13.1. Stay practice.
E] () § 13.2. Legal standards.
[a] Stays generally.
[b] Prefiling stays—first or successive petition.
[c] Postfiling stays—first petition.
[d] Postfiling stays—successive petition.

[e] District court discretion in non-AEDPA, AEDPA nonopt-in, and AEDPA opt-
in cases.

EI Q) §13.3. Pre-exhaustion stays.
[a] The stay/abeyance procedure.
[b] Legal authority.

[c] Total exhaustion and stay/abeyance.

(J §13.4. The stay hearing.

(JJ §13.5. Effectuating stays.

E] (J § 13.6. Proceedings following denial.
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[a] Explicit or implicit denial—prepetition stays.
[b] Explicit denial—paostpetition stays.

[c] Implicit denial—postpetition stays.

B (J CHAPTER 14 MODIFICATION OF CUSTODY STATUS
O Synopsis to CHAPTER 14 : MODIFICATION OF CUSTODY STATUS
(J §14.1. Transfer.
(J § 14.2. Release on recognizance or surety.
B (J CHAPTER 15 SUMMARY PROCEEDINGS
Synopsis to CHAPTER 15 : SUMMARY PROCEEDINGS
(J §15.1. Petitions with defects in form.
E (3 §15.2. Summary dismissal.
[a] When appropriate.
[b] Tactical considerations.

|+] [c) Legal standards.

E-_J [d] Post-dismissal tactical considerations.
B J CHAPTER 16 THE STATE'S RESPONSE
(J Synopsis to CHAPTER 16 : THE STATE'S RESPONSE
§ 16.1. Service and answer.
[a] Service generally.
[b] Answer generally.
[c] Motions to dismiss or for summary judgment.
[d] Service and answer—capital cases.
B () § 16.2. Tactical considerations following answer.
[a] Introduction.
[b] Factual disputes.
[c] Legal disputes.

[d] Defenses.

[e] Motions to dismiss,
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E Q CHAPTER 17 REPLY, AMENDMENT, AND PETITIONER-INITIATED SUMMARY
PROCEEDINGS

0 Synopsis to CHAPTER 17 : REPLY, AMENDMENT, AND PETITIONER-INITIATED
SUMMARY PROCEEDINGS

0O §17.1. Reply.
() §17.2. Amendment.

(J §17.3. Petitioner-initiated summary proceedings.

El L) PART V MAGISTRATE JUDGE PRACTICE AND FACT-DEVELOPMENT PROCEDURES
[Zl O CHAPTER 18 MAGISTRATE JUDGE PRACTICE
&) Synopsis to CHAPTER 18 : MAGISTRATE JUDGE PRACTICE
[—] O §18.1. Matters referable.
[a] Nondispositive matters.
[b] Dispositive matters.
[c] Distinguishing between dispositive and nondispositive matters.
[d] Procedure for referral.
B ) §18.2. Objections and de novo determinations on dispositive matters.
[a] Objections.

(b] De novo determination.

B (J CHAPTER 19 PREHEARING FACT-DEVELOPMENT PROCEDURES

(J Synopsis to CHAPTER 19 : PREHEARING FACT-DEVELOPMENT PROCEDURES
() §19.1. Counsel's responsibility.

() §19.2. The state record.

(J § 19.3. Financial assistance.

'-i[ () § 19.4. Discovery.

§ 19.5. Expansion of the record.

(J CHAPTER 20 RIGHT TO A HEARING; EFFECT OF STATE FACTFINDINGS

Synopsis to CHAPTER 20 : RIGHT TO A HEARING; EFFECT OF STATE
FACTFINDINGS

(=] O §20.1. Introduction.

’ [a] Importance of hearings.
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[b] Evolution of fact-development standards.
[c] Hearings on defenses.

[d] Capital cases.

E 0 §20.2. Overview of fact-development and fact-determination procedures in AEDPA

and non-AEDPA cases.

(a] Introduction.,
[b] Right to a hearing in AEDPA and non-AEDPA cases.
[c] Presumption of correctness in AEDPA and non-AEDPA cases.

[d] Relationship between Townsend and the presumption of correctness.

|:| § 20.3. Mandatory hearings.

[a]} Introduction.

[b] Absence of state record.

{c] Absence of state factfindings.

[d] Inadequate state factfindings.

[e] Absence or inadequacy of state hearing.
[fl Unsupported state factfindings.

[g] Nexus to mandatory hearing issues.

[h] Rebuttal of state factfindings.

(J §20.4. Discretionary hearings.

O CHAPTER 21 CONDUCT OF THE HEARING

(J Synopsis to CHAPTER 21 : CONDUCT OF THE HEARING

B U §21.1. Preparing for the hearing.

[a] Preparation.
[b] Continuances; speedy hearing.
[c] Subpoenas.
[d] Prehearing conference.
(J §21.2. Rules of evidence.
0J §21.3. The petitioner's presence.

M
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r | ' §21.4. Victims’ rights in habeas corpus proceedings.
D LJ PART VI PROCEDURAL DEFENSES
E Q) CHAPTER 22 INTRODUCTION TO PROCEDURAL DEFENSES
O Synopsis to CHAPTER 22 : INTRODUCTION TO PROCEDURAL DEFENSES
(J §22.1. Defenses to habeas corpus relief.
(J §22.2. Format of discussion of defenses.
B OJ CHAPTER 23 EXHAUSTION OF STATE REMEDIES
O Synopsis to CHAPTER 23 : EXHAUSTION OF STATE REMEDIES
{J §23.1. Introduction.
(J §23.2. Procedural requirements for litigating exhaustion issues.
[a] State's burden,
[b] Petitioner's responsive burden.
E} ) §23.3. Criteria for exhausting state remedies.
[a] “Presentation” requirement.
[b] Courts to which the ctaim must be presented.
El [c] Sufficiency of the petitioner’s “presentation.”
(i Exhaustion of the legal bases of the claim.
i} Exhaustion of the factual bases of the claim.

[iii] Similarity between the claim stated in the state and federal pleadings.

E' (J §23.4. Exceptions.

E' [a] Statutory exceptions.
[i] Absence of corrective process.
(ii] Ineffective corrective process.

[b] Nonstatutory exceptions.

O §23.5. Petitions containing both exhausted and unexhausted claims.
(J CHAPTER 24 PREJUDICIAL DELAY
0) Synopsis to CHAPTER 24 : PREJUDICIAL DELAY

{J §24.1. Introduction.

|y I
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[=] W §24.2. The Prejudicial Delay Defense As It Existed Under Former Rule 9(a).

10/

{a] Delay in filing.

[b] Prejudice.

[c] Previously unavailable claims.
EI (] CHAPTER 25 NONRETROACTIVITY
(J Synopsis to CHAPTER 25 : NONRETROACTIVITY
() §25.1. Introduction.
§ 25.2. Historical development of the nonretroactivity doctrine.
(J §25.3. The burden of pleading and proof.
0 §25.4. Nonretroactivity as a “threshold” question.
() §25.5. "New" rules,
() §25.6. Finality.
0 §25.7. The Teague exceptions.
03 §25.8. The retroactivity of Teague and other novel rules limiting petitioners' rights.
(J CHAPTER 26 ADEQUATE AND INDEPENDENT STATE GROUNDS
() Synopsis to CHAPTER 26 : ADEQUATE AND INDEPENDENT STATE GROUNDS
(] §26.1. Introduction.

B (J §26.2. The components of a federally cognizable default,

[a] Timely assertion of default by state.

[b] Clearly applicable state procedural rule.

[c] Actual violation of state procedural rule.
E’ [d] “Adequacy” and “independence” of state procedural bar.

[i] The “adequacy” requirement.

[ii] The “independence” requirement.

[e] Unambiguous state court reliance on the procedural default.
fﬂ § 26.3. The "cause and prejudice” exception to the procedural default doctrine.

Q) §26.4. Miscarriage of justice.

D 0 CHAPTER 27 "FULL AND FAIR OPPORTUNITY TO LITIGATE” 4TH AMENDMENT
EXCLUSIONARY RULE CLAIMS

https://advance.lexis.com/toc/?pdmfid=10005168crid=cbfe 1666-0caa-4f53-b9ee-1dd34f21f41 a&pdtocfullpath=%2Fshared%2Ftableofcontents%2Fu... 11/19
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O Synopsis to CHAPTER 27 : “FULL AND FAIR OPPORTUNITY TO LITIGATE" 4TH
AMENDMENT EXCLUSIONARY RULE CLAIMS

(J §27.1. Introduction.
0J §27.2. Procedural requirements.
() §27.3. Full and fair opportunity to litigate.
[a] In general.
[b] Opportunity was full and fair.
[c] No full and fair opportunity.

[d] Areas of uncertainty.

B (J CHAPTER 28 SUCCESSIVE PETITIONS

(J Synopsis to CHAPTER 28 : SUCCESSIVE PETITIONS

(J §28.1. Introduction.
B (J §28.2. Development and theoretical foundations of successive petitions doctrines.
[a] Res judicata, state-federal relitigation, and federal-federal relitigation.
[b] Historical development of the standards governing successive petitions.
E| (J §28.3. The legal standards governing new-claim successive petitions.

[a] Introduction.

B [b] Petitions not classifiable as “successive.”
[i] Not the "same judgment.”
[ii] No prior judgment on the merits.
El [c] Procedures and standards in pre-AEDPA cases.
[il The burdens of pleading and proof in pre-AEDPA cases.

[ii] Legal standards in pre-AEDPA cases.

[d] Procedures under AEDPA,

[e] Legal standards under AEDPA.

B () §28.4. Pre-AEDPA legal standards governing same-claim successive petitions.
[a] Introduction; effects and implications of AEDPA.

[b] Procedures in pre-AEDPA cases.

https://advance.Iexis.com/toc/?pdmﬁd=1000516&crid=cbfe1666-0caa-4f53-b9ee-1dd34f?.1f41a&pdtocfullpath=%2Fshared%2Ftableofcontents%2Fu... 12119
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[c] Legal standards in pre-AEDPA cases,
[d] Not the same claim.
[e] Not on the merits.

[fl The ends of justice.

[9] Cause and prejudice.
D £J PART VIl ADJUDICATION OF THE MERITS
[—] O CHAPTER 29 BRIEFING
(J Synopsis to CHAPTER 29 : BRIEFING
O §29.1. Importance and timing.
0J §29.2. Form and substance.
(O §29.3. Briefing the presumption of correctness.
(J CHAPTER 30 THE MERITS DETERMINATION
O Synopsis to CHAPTER 30 : THE MERITS DETERMINATION
§ 30.1. The nature of the merits determination.
[—] O §30.2. Burden of proof.
[a] Introduction.
{b] Preponderance of the evidence.
[c] Clear and convincing evidence.
E] (J CHAPTER 31 HARMLESS ERROR
O Synopsis to CHAPTER 31 : HARMLESS ERROR
{J §31.1. Introduction.
B O §31.2. Allocation of the burdens of pleading and proof.
J [a] Allocation of the burden of pleading.
[b] Allocation of the burden of proof.
(J §31.3. Per se prejudicial errors.
B () §31.4. Standards, criteria, and procedures for assessing harmlessness.
[a] Introduction.

[b] The standard of review.

https://advance.lexis.com/tocl?pdmﬁd=1000516&crid=cbfe1666-Ocaa-4f53-b99e-1dd34f21f41a&pdtocfullpath=%2Fshared%ZFtabIeofcontenls%ZFu.,. 13/19
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[c] The requisite degree of certainty.

[d] The focus of inquiry—actual impact versus hypothetical outcome.
[e] Relevant factors.

[fl The exercise of judgment; de novo review; hearings.

0J §31.5. The Brecht exception: egregious or repeated misconduct.

0 CHAPTER 32 THE DETERMINATION WHETHER TO GRANT RELIEF; SECTION
2254(d)

[ Synopsis to CHAPTER 32 : THE DETERMINATION WHETHER TO GRANT
RELIEF: SECTION 2254(d)

(3 §32.1. Introduction.

[J §32.2. Prerequisites to section 2254(d)'s application.
(J §32.3. Rules for applying section 2254(d)(1).

§ 32.4. Rules for applying section 2254(d)(2).

(J §32.5. Constitutionality of section 2254(d).

[-] O CHAPTER 33 RELIEF

J Synopsis to CHAPTER 33 : RELIEF

UJ §33.1. Introduction—beyond immediate release.

(J § 33.2. Unconditional release.

0 §33.3. Conditional release or retrial.

§ 33.4. Remedies other than immediate release or retrial of guilt,

(J §33.5. Partial relief,

[=] D PART VIl POSTJUDGMENT PROCEEDINGS: APPEALS
|+] O CHAPTER 34 POSTJUDGMENT PROCEEDINGS

0J CHAPTER 35 INITIATING THE APPEAL

0 Synopsis to CHAPTER 35 : INITIATING THE APPEAL

() §35.1. Final orders.

E § 35.2. Notice of appeal.

[a] Timing.
[b] Form.

—

14/19
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L §35.3. The filing fee; indigents.

El [J §35.4. The certificate of appealability.
[a] Introduction.
IEI [b] Standards and procedures for obtaining a certificate of appealability.

[i] Legal standard.

[ii] Procedures.
E UJ CHAPTER 36 ANCILLARY APPELLATE PROCEEDINGS
(J Synopsis to CHAPTER 36 : ANCILLARY APPELLATE PROCEEDINGS
() §36.1. Appointment of appellate counsel.
B () §36.2. Stays of execution.
[a] Maintaining or securing a stay.
[b] Motion to vacate.
§ 36.3. Transfer of the prisoner.
l:‘ 0 §36.4. Release on recognizance or surety.
[@] Introduction.
[b] Pending appeal of denial.
[c] Pending unappealed or unsuccessfully appealed conditional relief.

[d] Pending appeal of conditional or unconditional relief.

[=] O CHAPTER 37 THE APPEAL
03 Synopsis to CHAPTER 37 : THE APPEAL
E (J §37.1. The record on appeal.
[a] The record.
[b] Enlargement.
() §37.2. The brief; issue selection.
D () §37.3. The standard of review.

[a] Law review.

[b] Fact review.

i

EI O CHAPTER 38 POSTJUDGMENT, PRE-CERTIORARI PROCEEDINGS

1
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0 Synopsis to CHAPTER 38 : POSTJUDGMENT, PRE-CERTIORARI PROCEEDINGS

[_ﬂ (J §38.1. Rehearing and rehearing en banc.
[a] Rehearing.
[b] Rehearing en banc.
[c] Additional restrictions impased by AEDPA.
O §38.2. The mandate.

[a] Timing of mandate; reasons for seeking stay.

[b] Stay of mandate pending rehearing.
E [c] Stay of mandate and of execution pending certiorari.

[i} Procedures.

[ii] Standards.

[d] Recall of mandate.

[—] O CHAPTER 39 CERTIORARI
£ Synopsis to CHAPTER 39 : CERTIORARI
(J §39.1. Introduction.

[~] O §39.2. The petition.

[a] Timing.

[b] Form, filing, service.

[c] Fees and costs.

[d] Reasons for granting the petition; issue selection.
I:’ (J §39.3. Ancillary proceedings.

[a] Indigents.

[b] Appointment of counsel.

[c] Stays of execution.

{J §39.4. The brief in opposition and reply; supplemental briefs.
) §39.5. Disposition; proceedings following disposition.
E (J CHAPTER 40 ORIGINAL HABEAS CORPUS PROCEEDINGS

(J Synopsis to CHAPTER 40 : ORIGINAL HABEAS CORPUS PROCEEDINGS

https://advance lexis.com/toc/?pdmfid=1000516&crid=cbfe1666-0caa-4f53-b9ee-1dd34121f41aé&pdtociullpath=%2F shared%2Ftableofcontents%2Fu... 16/19
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(J §40.1. Introduction.
| (J §40.2. Habeas corpus as a “clearly appellate” proceeding.
(J §40.3. Modern treatment of original petitions.
EI [J PART IX FEDERAL PRISONERS AND DETAINEES
B () CHAPTER 41 SECTION 2255 MOTIONS BY FEDERAL PRISONERS
(J Synopsis to CHAPTER 41 : SECTION 2255 MOTIONS BY FEDERAL PRISONERS

(J §41.1. Introduction.

0 § 41.2. Nature of the section 2255 remedy; other postconviction remedies available
to federal prisoners.

[a] History and status of the section 2255 remedy.

[b] Residual habeas corpus and coram nobis remedies for federal prisoners.
E] § 41.3. Subject-matter jurisdiction and relief.

[a] Custody.

[b] Cognizable claims.

[c] Relief.

B O §41.4. Initiating section 2255 proceedings.

[a] Timing; effect of appeal.

[b] The motion; respondent; joinder; indigents.

[c] Venue; assignment of judges.

E[ Q) §41.5. Summary proceedings; service; answer.

[a] Filing; service.

[b] Summary proceedings; answer.

[c] Party-initiated summary judgment.

E] (J §41.6. Magistrate judges; fact-development procedures.
[a] Magistrate judge practice.

[b] Discovery.

[c] Expansion of the record.

[d] Hearings.

D () §41.7. Defenses.

https:/fadvance.lexis.com/toc/?pdmfid=1000516&crid=cbfe 1666-0caa-4f53-b9ee-1dd34f2141 a&pdtocfullpath=%2Fshared%2Ftableofcontents%2Fu...
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[a] Introduction; prematurity and delay; nonretroactivity.
(b] Waiver; procedural default.

[c] Stone v. Powell.

{d] Successive motions.

[e] Previously determined.

(J §41.8. Appeals.

E] J CHAPTER 42 IMMIGRATION CASES

(J Synopsis to CHAPTER 42 : IMMIGRATION CASES
0J §42.1. Availability of federal habeas corpus review.

{J §42.2. Procedures.

APPENDIX A FEDERAL POSTCONVICTION STATUTES AS AMENDED BY THE
D 0 ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF 1996 (AEDPA) AND

FURTHER AMENDED BY THE USA PATRIOT IMPROVEMENT AND REAUTHORIZATION
ACT OF 2005

Synopsis to APPENDIX A : FEDERAL POSTCONVICTION STATUTES AS AMENDED

@ BY THE ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF 1996 (AEDPA)
AND FURTHER AMENDED BY THE USA PATRIOT IMPROVEMENT AND
REAUTHORIZATION ACT OF 2005

O APPENDIX A1 CHAPTER 153 AS AMENDED BY AEDPA AND FURTHER AMENDED
BY THE USA PATRIOT IMPROVEMENT AND REAUTHORIZATION ACT OF 2005

@) APPENDIX A2 CHAPTER 154 AS ADDED BY AEDPA AND THEREAFTER AMENDED
BY THE USA PATRIOT IMPROVEMENT AND REAUTHORIZATION ACT OF 2005

(-] O APPENDIX B FEDERAL POSTGONVICTION RULES

O Synopsis to APPENDIX B : FEDERAL POSTCONVICTION RULES

APPENDIX B1 RULES GOVERNING SECTION 2254 CASES IN THE UNITED STATES
O DISTRICT COURTS Effective February 1, 1977 As amended in 1979, 1982, 2004, and
2009

APPENDIX B2 RULES GOVERNING SECTION 2255 PROCEEDINGS FOR THE
() UNITED STATES DISTRICT COURTS Effective February 1, 1977 As amended in 1979,
1982, 1993, 2004, and 2009

APPENDIX B3 RULE 22 OF THE FEDERAL RULES OF APPELLATE PROCEDURE AS
0O AMENDED BY AEDPA AND THEREAFTER REVISED BY THE SUPREME COURT IN
1998 AND AGAIN IN 2009

APPENDIX C ANTI-DRUG ABUSE ACT OF 1988'S PROVISIONS FOR APPOINTMENT OF

0 COUNSEL AND OTHER SERVICES IN CAPITAL HABEAS CORPUS PROCEEDINGS (AS
SUBSEQUENTLY AMENDED BY AEDPA AND THEREAFTER RECODIFIED BY THE USA
PATRIOT IMPROVEMENT AND REAUTHORIZATION ACT OF 2005)

Synopsis to APPENDIX C : ANTI-DRUG ABUSE ACT OF 1988'S PROVISIONS FOR
APPOINTMENT OF COUNSEL AND OTHER SERVICES IN CAPITAL HABEAS

hitps:/fadvance.lexis.com/toc/?pdmfid=1000516&crid=cbfe1666-0caa-4f53-b9ee-1dd34f21f41adpdtocfullpath=%2F shared%2F tableofcontents % 2F u. ..

18/19



Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 98 of 146 PagelD #: 508
10/8/2018 Federal Habeas Corpus Practice and Procedure

L CORPUS PROCEEDINGS (AS SUBSEQUENTLY AMENDED BY AEDPA AND
THEREAFTER RECODIFIED BY THE USA PATRIOT IMPROVEMENT AND
REAUTHORIZATION ACT OF 2005)

18 U.S.C. § 3599 Counsel for financially unable defendants

B 0 APPENDIX D PRESIDENT'S STATEMENT UPON SIGNING THE ANTITERRORISM AND
EFFECTIVE DEATH PENALTY ACT OF 1996

Synopsis to : APPENDIX D PRESIDENT'S STATEMENT UPON SIGNING THE
ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF 1996

APPENDIX D PRESIDENT'S STATEMENT UPON SIGNING THE ANTITERRORISM
AND EFFECTIVE DEATH PENALTY ACT OF 1996
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Lexis Advance User Guide

South Dakota Department of Corrections

Lexis Advance for the South Dakota Department of Corrections is constructed with four
tabs guiding your research. Each of the four tabs does a different legal research task.

THE EXPLORE CONTENT TAB

View sources that you can search individually all on one page.
Search with Advanced Search Tempilates.

THE SEARCH ALLTAB

Use the Red Search Boxes to search groups of similar sources.
Search with terms and connectors.

Search with segments and commands.

THE GET A DOCUMENT TAB

Retrieve a specific document by citation.

Find a case by party name.

Find a case by docket number.

THE SHEPARDIZE® TAB

Make sure a case is still good law with Shepard's® Citations Service
HOME BUTTON

From anywhere in the website, you can access the Home page by clicking on the Lexis

Advance button in the upper right hand corner.

Lexis Advance®




Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 100 of 146 PagelD #: 510

Explore Content Tab

The Explore Content Tab is the first tab that will appear when you open the Lexis
Advance solution. The Explore Content Tab is separated in to four sections:

e South Dakota
o The South Dakota section contains all primary law from South Dakota and

South Dakota specific secondary sources.

e Federal
o The Federal section contains primary law from the Federal Government
and Federal Specific secondary sources.
e Secondary Sources
o The Secondary Sources section contains reference and practice guides
that either cover the majority view of the area of the law or a specific
jurisdiction,

Once you locate the source you would like to search, you have several options of how
to perform your search. In order to access the search options for a particular source
you would;

1. Click directly on the title of the source, or
2. Tosee all sources that are available, scroll fully down on the page.

Lexis Advance®

Explore Content | Search All ‘ GetaDocument Shepardize®

South Dakota
Primary Law
Cases
South Dakota Stale Cases
Codes and Legislation

8D - LexisNexis® Soulh Dakota Codified Laws Annotated
[

SD - LexisNexis® South Dakota Constitution Annotated ;

Let's explore the search options you will have once you click on a source.

If the source you click on has a Table of Contents associated with the source, you will
have access to:

¢ Red Search Box to fully search the source, or
e Browsing capability with the Table of Contents.
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If you click on a source that does not have a Table of Confents (for example, cases),
you will have access to:

¢ Red search box to search all documents in the source, or
e Search templates

The Red Search Box

All selections (sources or the Search All Tab) on Lexis Advance will give you access to a
Red Search Box. In order to search from that box, you can use either Terms and
Connectors Searching or Natural Language Searching (explained below). See the Red
Search Box used to search South Dakota State Cases below. While this discussion
regarding the Red Search Box is in terms of the Explore Content Tab, this information is
pertinent to any Red Search Box you find.

Enter terms, scurces, a citation, or shep: to Shepardize® South Dakota State Casas n

You will notice that on Lexis Advance there is no button to select whether you want to
search using Terms & Connectors or Natural Language. The Red Search Boxes on Lexis
Advance are much more intuitive and allow you to form your search using either
technique. Here are highlights and main features of each technique:

Terms and Connectors Searching

(also called Connectors and Commands)

e Terms and Connectors searching is a way of constructing your search so you are
telling Lexis Advance exactly how you want the words to fit together in the
documents. Terms and Connector is much like putting a puzzle together with
your terms or words.

» This technique is called Terms and Connectors because you as the researcher
supplies the terms (words) and Lexis supplies the connectors. Below is a
discussion of the connectors and examples of how to utilize them on Lexis
Advance (Please note: Many are similar to the ones used on Lexis.com, but there
are some variations and additional connectors).

* Below is a complete discussion of how to use search connectors on Lexis
Advance.
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Search connectors on Lexis Advance

And Atleast Or And not

W/n /n w/s or /s w/seg
Near/n Pre/n Pre/s Pre/p

Not ! * 2

Lexis Advance® uses the following order of operations for connector searches:
1. or

2. proximity connectors, such as near/n, onear/n, /seg, w/n, pre/n, NOT/n,
NOT/seg, /s. /p. w/sent, w/para

3. and
4, and not

Using Quotation Marks to Find Exact Matches

You can enclose any text in quotation marks to find documents containing that exact
text. Quotation marks can also be used to ensure you find documents confaining the
singular and the plural of a search term. Here are some examples.

This Search  Finds This

"probable cause" - Documents containing the exact text probable
cause

. dispute and "inmate rights” or  Documents containing the term dispute and either
“inmate's rights" the text inmate rights or inmate’s rights

constitutional w/15 "right" or Documents containing the term constitutional within
"rights" 15 words of either the text right or rights
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and Connector

Use the and connector to find words that are far apart from one another or in different
sections, but still appear in the same document. Searches using and usually find more
documents than searches using the near connector. The near connector places your
terms closer together. As a general rule, use and when it doesn't matter where your
search words appear in a document. Use the near connector when there is a
connection between your search terms and you need to find the terms near each
other.

For example, to find general information about crimes with sentencing information, you
could use this search:

crimes and sentencing
However, to find documents that are relevant when your search terms are less specific,
you may need to use the near connector,

Note: You can use an ampersand (&) in place of and. The ampersand is found by
holding down the shifting key and hitting the 7 key. The two connectors operate the
same way.

atleast Command

Use the atleast command to require that a term or terms appear "at least" so many
times in a document. Use atleast when you want only documents that contain an in-
depth discussion on a topic rather than just a mention.

For example, the following search requires references to AEDPA (the Antiterrorism and
Effective Death Penalty Act) to appear in every document at least 10 times:

atleast10(aedpa)

You can use any number with the atleast command.

Use the or connector to find documents that contain either or both of the words or
phrases linked by or. Use the or connector to link search words that are synonyms,
antonyms, alternative spellings, or abbreviations.

Car or truck or vehicle
Synonyms

Antonyms reasonable or unreasonable
Alternatives takeover or take over

Abbreviations british broadcasting corporation or b.b.c. or bbc

5
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The search looks for the words or phrases linked by the or connector, not the word "or"
itself. The words or phrases linked by or can be in any part of a document.

and not Connector
Use the and not connector to find documents in which a search word or phrase is to be
excluded.

For exampile, the following search finds documents where the word "vehicle" occurs but
the word "car" does not.

wedapon and not car

Because the exclusion covers the entire document, in this example, a document would
be excluded if the word "car' appears anywhere in the document.

You can exclude documents containing multiple words this way:

weapon and car and not vehicle

This example finds documents where the word "weapon" occurs but the words "car”
and "vehicle" do not.

Note: You can use these connectors in the same way as the and not connector.

e andnot
e Dbutnot
¢ butnot

All these connectors operate the same way.

w/n or /n Connector

Use the w/n or /n connector to find documents in which the first word appears within “n"
words of the second one.

For example, the following search finds documents where the word "mitigating” occurs
within 3 words of "circumstances”.

mitigating w/3 circumstances or it could read mitigating /3 circumstances

Specifying the value of "n"

Choose this... For search words to appear here...

w/3 -w/5 in approximately the same phrase
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w/25 in approximately the same sentence
w/75 in approximately the same paragraph

Tip: Although you may choose any number for n, you may want to choose a number
less than 100. Choosing a number greater than 100 is likely to refrieve documents in
which your search words are used in unrelated contexis.

Using Multiple w/n or /n Connectors

Multiple w/n connectors operate from left to right, regardless of the value of "n". The
following search finds "dog" within 10 words of "cat”, and then "fish" within 5 words of
either "dog" or "cat":

dog w/10 cat w/5 fish

w/p or /p Connector
Use the w/p or /p (within paragraph) connector to find documents with search words
that appear within approximately 75 words of each other. Lexis uses 75 words since
that is the approximate size of a paragraph.

For example, the following search finds "warrantless" within 75 words of "search'™
warrantless w/p search

The following example combines the or connector and the /p connectors to find
“subcontract” or "sub-contract” within the same paragraph as "architect'™

subcontract or sub-contract /p architect
Note: You can use w/para in place of /p or w/p if you wish. All 3 function the same way.,

w/s or /s Connector

Use the w/s or /s {within sentence) connector to find documents with search words that
appear within approximately 25 words of each other. Lexis uses 25 words since that is
the approximate size of a sentence.

For example, the following finds “"constitutional” within 25 words of "rights":

constitutional /s rights

Note: You can use w/sent in place of /s or w/s if you wish. All 3 function the same way,



Case 4:18-cv-04056-LLP Document 58-1 Filed 11/21/18 Page 106 of 146 PagelD #: 516

w/seq Connector

Use the w/seg connector to find documents in which your search terms appear in the
same segment (headline, body, etc.), or within approximately 100 words of each other.
Each document has different segments based on the type of document. For example,
a case would have the citation, title, summary, headnotes, and the text. Where a
statute might have the citation, title, text, and annotations. By using this connector, you
are telling Lexis to only look in the various parts of the documents for the words.

For exampile, the following search finds documents where the word "assistance” and
"counsel" appear in the same segment.

assistance w/seg counsel

near/n Connector

Use the near/n connector to find documents with search words that appear within "n"
words of each other. The value of "n" can be any number. Use near/n to join words and
phrases that express parts of a single idea or to join closely-associated ideas. Anytime
near is in the connector, it will eliminate noise words. Noise words are words like of, the,
and, if,

Words or phrases linked by near/n must be in the same section (a specific part of a
document). Either word may appear first.

For example, the following search finds documents in which both words appear in the
same section, within three or fewer words of one another.

habeas near/3 corpus

Using Multiple near Connectors

Multiple near/n connectors operate from left 1o right, regardless of the value of "n". The
following search finds "dog" within 10 words of "cat”, and then "fish" within 5 words of

either "dog" or "cat":

dog near/10 cat near/5 fish
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onear/n Connector

Use the onear/n connector fo find documents in which the first word precedes the
second by not more than "n" words. This connector dictates specific order.

For example, the following search finds documents where the word "search" occurs
within 3 words of "seizure".

search onear/3 seizure

onear/n is especially useful in situations where a different word order significantly alters
meaning. For example, "summary judgment" is significantly different from "judgment
summary.” -

Note: You can use pre/n or +n connector in the same way as the onear/n connector.
All 3 connectors operate the same way.

pre/s Connector

Use the pre/s connector to find documents in which the first word precedes the second
within approximately 25 words of each other,

For example, the following search finds documents where the word "overtime"
precedes the word "compensation” within approximately 25 words.

overtime pre/s compensation

Note: You can use +s in place of pre/s if you wish. Both commands function the same
way.

pre/p Connector

Use the pre/p connector to find documents in which the first word precedes the
second within approximately 75 words of each other.

For example, the following search finds documents where the word “overtime"
precedes the word "compensation” within approximately 75 words.

overtime pre/p compensation

Note: You can use +p in place of pre/p if you wish. Both commands function the same
way.
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Using not with search connectors

You can use not with proximity connectors. Here are the proximity connectors you can
use with not and examples of how they are used.

- Proximity Example . Finds

Connector

/ search NOT Documents where the word "search" occurs but not
win w/5 seizure within 5 words of "seizure"
w/sent search NOT Documents where the word "search" occurs but not

w/sent seizure ; within 25 words of "seizure"

w/para search NOT Documents where the word "search" occurs but not
fw/para - within 75 words of "seizure”
' selzure i

w/seg search NOT Documents where the word "search" occurs but not

w/seg seizure  within 100 words of "seizure"

pre/n search NOT Documents where the word "search" and "seizure"
pre/3 seizure  appear in the same document, but not when
"search" precedes "seizure" by 3 words or fewer.

Using * to Find Variations of a Word

Use an asterisk (*) to find a root word plus all the words made by adding letters to the
end of it. For example, employ* would find variations on the term employ such as
employee, employer, employment, and their plurals.

Note:

» Use * only to find unique roots; firl will find fired, firing and fires, but will also find first,
which you may not want.

* You can use an exclamation mark (!) in place of the * if you wish. Both function in
the same way, but there must be at least 3 characters in front of the | or you might
receive unexpected results.

» The * can be used in the middle or at the end of a word.

Using ¢ to Find Variations of a Word

Use a question mark (2) to find variations of a word by replacing characters anywhere
in the word, except the first character. Use one question mark for each character you
wish to replace. The 2 can only be used in the middle of a word.

Examples:
¢ women would find woman and women
» p%erson would find both the ea and the ie spelling of the name

10
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Using ! to Find Variations of a Word

Use an exclamation mark () to find a root word plus all the words made by adding
letters to the end of it. For example, employ! would find variations on the term employ
such as employee, employer, employment, and their plurals. The | can only be used at
the end of a word.

Note:

» There must be at least 3 characters prior to the | or you may receive unexpected
results,

» Use !l only to find unique roots; firl will find fired, firing and fires, but will also find first,
which you may not want.

Natural Language Searching

Natural language searching is a much more loose way of searching for documents.
With this technique, you do not define your search at all. You construct your search
based on the words that you know you want to find.

To develop a natural language search, use words that you might use when describing
your research topic to another person. For example, to find articles about habeas
corpus, you might use this search:

What is habeas corpus?
Or, you can use just the most important terms and phrases, in any order.
Habeas corpus

Please note, you can still use quotation marks to designate phrases in a natural
language search.

Search Templates

When you click on a source from the Explore Content Tab that does not have a Table
of Contents, you will be brought to a screen that will feature the Red Search Box on top,
and then a series of search templates below. Depending on the type of content you
click on (cases or law reviews) your search template could vary. Here is an example of
the search templates you will find in cases:

Cases

From the Explore Content Tab, you have access to several different types of cases from
various jurisdictions. All of these sources will bring you to the same type of screen with
the same search templates. This explanation is applicable to all cases from the Explore
Content Tab.

11
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Underneath the Red Search Box, there are several open boxes you can type words in to
so Lexis will help you construct your search. Essentially, these boxes help you construct
your search using the Search Connectors discussed above. The two sections of boxes
are titled Terms and Document Segments/Fields. Here is an explanation of these

sections:

e Terms
o]

The Terms Search Template allows you to have Lexis help you construct
your search. All you have to do is fill out the boxes with words that match
the description and then hit the add button to the right of the box.
Here is an example of how to use this search template:
= |want to search for materials that explain ineffective assistance of
counsel with witness testimony, objections and hearsay.
= Type witness testimony objections hearsay into the box titled Any of
these terms.
Any of these terms

witness testimony objections hearsay | Add 1t ¢

» Then click the Add button
» Type ineffective assistance of counsel in the box titled This exact
Phrase
This exact phrase

ineffective assistance of counsel Add

= Then click the Add Button
*  Your Red Search Box will look like this

(witness or testimony ar objections or hearsay) and "ineffective assistance of counsel”

* Notice how Lexis constructed the search for you using the search
connectors explained above.

* You would just hit the enter key or click the magnifying glass at the
end of the Red Search Box to run the search.

o Document Segments/Fields

@]

Every document that is on Lexis has specific segments within the
document. For example, a case would have the following segments:
Party Name, Court, Headnotes, Opinion, etc. When you know certain
things about the case you are searching for, you can use the Document
Segments/Fields search template to narrow your search.

When you use the Document Segments/Fields search template, you do
not need to type anything in the Red Search Box. If you do type words in
the Red Search box, it will search those words with the words you place in
the Search Template. Also, you can use as many or as few of the boxes as
you would like.

12
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o Here is an example of how to use the Document Segments/Fields search
Template.

* | know specific things about a case | am looking for. | know that
the case is from 1991 and one of the party names is Edelman. | also
know it's about expert witness testimony.

= In the boxes under Document Segments/Fields, | would type in the

following:
= Party Name box - Edelman
» Date

= Choose Date is After
= Typein 1/1/1999 or Jan 1 1999
= Headnotes — Expert Withess

= Then Click Search and your case will be listed in the search
results,

Working with Results from a Red Search Box and
Search Template Search

If you run a search utilizing either the Red Search Box by itself or together with the
Search Templates, your results will display the same. With these results sets, you are
given the option to narrow your search using filters, or to sort your results to match how
you would like to see the results displayed.

Lexis Advance is really built on the theory of allowing you to do broader searches from
the red search box, and then narrow down the results once you run the initial search. In

this example, 1 ran a search for probable cause in South Dakota Cases. Here is what my
results screen looks like:

Lexis Advance®

Soulh Dakora Departmenl of Correclions / Advanced Search / Resulis

Results for: probable cause ! Actions -

Cases T Cases (560)
Narrow By o
South Dakota Stale Cases

Y 1. ¥ Heib v. Lehrkamp. 2005 SD 98

~ Search Within Resulls Overview: In a false arrest case, a deputy had probable cause. as required by U S Const amend IV to arrest Jurfadlction
: PlainUT where children convinced professionals (hat they had been raped. the depuly inlerviewed the chikiren Seesth Dakola
I several Umes, arranged 1o have Lhe glris medically examined, and oblalned statements from the people named Court
e eneh ferms Q as providing an alibl Supreme Court of
i South Dakela
» Court Lack of Probable Cause, Evidence Elements, Causalion HNS The exislence of probable cause 1o arrest Is a g:':z‘ 2305
e complele bar lo false arrest and .. P"b":;"un
L ; . ement
» Timeline - prosecution cialms  This is because prool of the absence of pi cause Is an in bolh SD Supreme Cou

Causes of actlon. The burden of proving that the arresl was Hiegal or without probable cause alvays remalns with
the plainlif Law enfercerment officers have probable cause o arrest If ihe facls and circums(ances within iheir
knowledge .

.. thal the suspeci had commitied or was c

2
Z
-
3
=]
@
|5
' G

i an oflense P cause lies e mere
Praclice Areas & Topkes suspicion and the trial slandard of beyond a reasanahte doutil, The exislence of probable cause lo amest is a
» Altorney complele bar to false aresl and . .
... prosecution clalms, This is because proof of the absence af probable cause Is an essentlal element in bolh
o causes of aclion .
i . Standards of Review, Queslions of Facl & Law Anests, Probabls Gause HN2 The questlan whelher ...
Masi Clied

-
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Starting at the top of the screen, we can see that right next to my words that | used in
my search, there is a drop down box that says Actions. If | click on that drop down box,
here are my options:

Lexis Advance®

South Dakota Department of Corrections / Advanced Search / Resuits
Results for: probable cause | ctions ~1

* Q, Run search as terms & connectors

Cases 560 ! include legal phrase equivalents
* 4+ Expanded results
Narrow By — - :
South Dakota State Cases . B I

e 1. ¥ Heibv. Lehrkamp, 2005 SD 98

» Because | ran my search as Natural Language (no connectors and no quotation
marks) Lexis is giving me the option to run | as terms & connectors. Likely, this
would greatly narrow my search results.

* | can also include legal phrase equivalents. This option would rerun the search
using synonyms fo the words | typed in. This would likely expand my results.

e | can also see expanded results. This option is used when your results number
over 10,000. Lexis will just how you the first 10,000 results. If you want the entire
set of results, you would click Expanded Results.

Narrow By using Filters

Anytime you run a search from the Red Search Box with or without using the Search
Templates, you will have the ability to narrow down your search results by using filters.
These filters appear under the Narrow By column on the right-hand side of the screen.

14
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Narrow By

South Dakota State Cases

w

[ v Search Within Resuits

| Enter search terms Q

| » Court
| » Timeline

' » Publication Status

| » Practice Areas & Topics

| » Attorney

| Law Firm

| » Most Cited

» Keyword

| » Judge

« These filters allow you to narrow down your results with filters that are applicable
to the type of content you searched. For instance, the filters in cases and much
different than the filters that apply to Statutes.

» The first filter will always be a Search within Results option. This option allows you
to add more words to your search to narrow the results. Once you have added
more words, either hit enter or click on the magnifying glass in the search box.

Here are a few tips about using the filters:

» Filters will vary by content type. When first performing a search in a certain type
content, review the filters before selecting one to use.

o Toexpand a filter out to see the options, simply click on the arrow next to the
filter.

15
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Sources

. » Practice Areas & Topics

 This will expand the filter out and you will be able to see your options. For
example, under the Keyword filter, Lexis is giving you other words to add to your
search. This will narrow your results down.

v Keyword

probable cause

amrest
trial count
driving
alcohol

¥ More

Select multiple

i

» If you would like to select more than one option under the filter, click on the
Select Multiple at the bottom of the filter section.

Keyword

Keyword All | None
(J probable cause
W arrest
L trial court
O driving

» With the select multiple option, you can select as many as you want and then
click OK.

» You can use as many or as few of the filters as you would like. These are simply
tools to help you narrow down your search to what you really need to see.

16
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Removing Filters

Often times, we use several of the filters and then get to a results list that may be too
narrow, or might just not retrieve what we want. Instead of having to start our search
again, we can simply remove any of the filters we have set and either start again with
the basic search, or review the original results.

Once you have set filters on the search, they will appear directly beneath the Narrow
By title on the left-hand side of the screen. You have two options for removing the
filters:

* You can click on the Clear option at the bottom of the filters. This will remove all
filters you have set in one action.

¢ Or, you can click out of particular filters by clicking on the X next to the filter you
set.

Narrow By

South Dakota State Cases

Criminal Law & Procedure X

_éolear ; ‘ﬂ(

*Remember, you can always apply the same filters after you have removed them. The
filters are there to assist with the search.

Sorting your results

Once you run your search, you may want to work with your results set before narrowing
down. Or, after you narrow down your results set, you may want to see your results in a
different order. Either way, you can use the Sort By drop down to change the order of
your results. Much like the filters, the options it the Sort By box will change depending on
the type of content you are in.

17
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For cases, this is what the Sort By box looks like:

_ Sort by ReIev_énée
Relevance
Document Title (A-Z)
1 Document Title (Z-A)

Jurisdiction {A-Z)

Jurisdiction {Z-A)

Pl 1Y B

i Court (highest) by date {newest)
Court (highest-lowest)
Court (lowest-highest)

Date (newest-oldest)

Date (oldest-newest)

» Cases will always default to Relevance for the sort order in an initial search.
» Simply click on any of the options to reorder your search results list.

Table of Contents Access and Searching

Several of the sources you have access to through Lexis have a Table of Contents.
Tables of Contents are a very important part of the research process and should be
used as much as possible. The Table of Contents will give you direct access to what the
source contains and whether or not it is pertinent to your research.

+ If your source has a Table of Contents, you will be taken directly to that feature.
« There are several options for searching in and working with the Table of Contents
for a source. From the Table of Contents, you can:

Search within the full source

Search the Table of Contents Only
Search specific sections of the source
Browse the Table of Contents

© O O ©
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Search within the full source

Once you access the Table of Contents for a source, you will see a Red Search Box at
the top of the screen. If you run a search from this Red Search Box without making any
other selections, it will search the entire source for your words.

» For a complete discussion of how to search from a Red Search Box, please see
the sections on Terms & Connectors and Natural Language above.

Entersearch terms | Criminal Defense Technlques n

® Search All Documents in this source {* Table of Contents (TOC) only

Search the Table of Contents Cnly

Sometimes it is necessary to restrict your search to the Table of Contents Only. This will
keep Lexis from searching the entire documents within the publication and will just
search the titles. This is useful because you can use very simple search terms and get to
the section of the publication you are looking for, rather than sifting through every
article or document that has your keywords in it. It can be a huge time saver.

e Inorder to just search within the Table of Contents, click on the radio button next
to Table of Contents (TOC) Only.

e Now your Red Search Box is restricted to just searching the headings in the Table
of Contents only,

Search specific sections of the source

While you are in a Table of Contents for a publication, you can chose to just search
within specific sections of the publication. Again, you can use much simpler search
terms and not have to sift through irrelevant results with this method.

¢ Inorder fo search within a specific section or sections of the Table of Contents,
first locate what section or sections you want to search within.

e On theright-hand side of the screen there are magnifying glasses corresponding
to the sections of the publication.

e Click on the magnifying glass in the same row as the section you want to search
within.

* Lexis will pop a message up that your Chapter has been added to the Search.

» If you want to search more than one section, just click on that corresponding
magnifying glass, too.
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¢ When you are done choosing sections, they will all appear below the Red
Search Box with the designation Narrow By, alerting you to what you are
searching within.

‘) , i
Enter secrch terms | Criminal Defense Techniques n

® Search All Documents in this source O Table of Contents (TOC) only

- NarrowBy: CHAPTER 48 Criminal Appeals X Clear

Browse the Table of Contents

A Table of Contents can be a really useful tool in your research because sometimes it's
hard to know what keywords to type in, or where to start. Being able fo browse a Table
of Contents can give you a frame of reference for what is in the publication, and what
keywords to use in a search.

e Inorder to browse a Table of Contents first locate what section or sections you
want to browse within.

* On the left-hand side of there are arrows that allow you to expand and collapse
the sections.

e Inorder to expand a section, click on the arrow.

: ¥ . CHAPTER 1 Ball Refoim Act of 1984
| » | CHAPTER 1A Trial Slrategy and Tactics
} | CHAPTER 1B Federal Pretrial Motion Taclics and Techniques

* Now that you have clicked on the arrow, it will point downward. That is how you
know that you have expanded the section. To shrink it back down, you would
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just click on the arrow and it will close the section. Also, notice that there are
multiple levels to the sections. You can keep clicking on the arrows to browse
down as many levels as you want,

v ICHAPTER 1A Trial Strategy and Tactics

Synopsis to CHAPTER 1A Trial Strategy and Tactics
| § 1A.01 The Importance of Solid Strategy
§ 1A.02 Right ta Counsel

& 1A.03 Control and Direction of the Case

Search Results screens from @

Table of Contents Search

The search results screens when you search from within a Table of Contents

differ from other search results screens on Lexis Advance.

Home
Results for; habeas

Enter search terms l Criminal Defense Techniques

@ Search All Docurnents in this source & Table of Contents [TOC) anly

18
Criminal Dafense: Techniques > What's Naw

Publication Update

+ Federal Habeas Corpus Praclice and Procedure

e There are no filters from a Table of Contents Search. Essentially, your results should
be much more limited from this search method.

» If you feel like you have too many results, you can simply type your search in the
Red Search Box again and add more terms to it. This will narrow your search
down further.
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Search All Tab

The Search All Tab is designed to allow you to search all sources without having to know
the exact source you would like to start with. Search allis useful for getting perspective

on how your keywords show up across several sources and can direct assist in directing

your research. Search Allis also a good strategy when you have a needle you need to

find in a haystack.

Please note, Specific search strategy as far as Terms and Connectors and Natural
Language is discussed above, so it will not be addressed in this section.

Remember, that when you search from a Search All Red Search Box, you are searching
across groups of sources, so now in the results list, you will have content categories
displayed in the upper right hand corner. When you search using the All Primary
Content Red Search Box, these are the categories displayed:

Cases 10,000+

Statutes and Legistation 1207 |

Administrative Codes and

Regulations .

Secondary Materials 850

* Your search from the Search All Red Search Box will default fo Statutes and
Legislation. If you would like to look through your results under any other content
category, simply click on it.

* Once you locate the type of content you would like to explore, then scroll down
to the Narrow By and start going through the filters to narrow your search. For
example, if | wanted to explore Court Rules related to Habeas Corpus, | would
do the following:

o Click on Statutes and Legislation
o Click on the Category Filter
o Click on Court Rules
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S
1
] v Search Within Results
J e
| | Entersearch terms
% ~ Category
%
Bill Text 12,611
| Codes 8,912
|
| Legislative Histori 7.470
| Congression cord 6,474
Court Rules 2257 |
¥ More

i
i
|
|
H
|
%

Select multiple

* Click on the Jurisdiction Filter

e Click on More

* Click on South Dakota

e IfI needed to narrow my results further, | could either type more keywords in
under the Search Within Results Box, or | could continue to use the filters to
NArrow.

From Search All red search box, you can also refrieve multiple citations from the same
content category. Forinstance, if you want to search for more than one case at the
same fime, you can run a search such as this:

403us 443,129 sct 1710 - All Primary Cantent n

Citations just need to be separated by a comma. Make sure the citations are all the
same content type, for instance all cases, codes, or court rules.

Get a Document

The Get a Document Tab is designed to assist you in retrieving documents that you
know specific information about. This tab is not used to search for documents based on
the subject matter. This tab is used to search for documents with things like the citation
(numbers associated with the document), party names, or docket number (the number
the Court assigns to the case).

When you initially click on the Get a Document Tab, you will see this screen:
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Document Retrieval

Citation Formats

 Get Document

If you know your citation, you can enter it in the search box and click Get a Document.
The way that Lexis Advance searches for documents is much less restrictive than
Lexis.com, so you don't have to worry about punctuation, capitalization of letters or
having the abbreviations exactly correct. Please note, if you don't know enough about
the document fo use this tab, you can all use the All Primary Content Red Search Box
on the Search All Tab.

Let's look at an example of how to use the Get a Document Tab.

* IfIknow the case | am looking for is 403 U.S. 443, | would enter it in the Search Box
like this:

Document Retrieval

Enter a citation

| 403us 449

* Notice | did not use punctuation of capitalization of the US in the middle of the
citation. Once | have my citation entered, | can click Get a Document

e Lexis Advance will take you directly to your citation if you have given it enough
information to pinpoint which document you want.

e Please note, more than one case can have the same numbers in the citation, so
it is always good to know the case name, too.

If you know specific information about your document, but you aren't sure how to type
the information in to get to the document, then you can use the Citation Formats link in
the upper right-hand corner of the search box.

Citation Formats
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By Citation

Once you have clicked on Citation formats, three tabs guiding you through your
search. If you know parts of the citation, for example, the numbers but not how to
format the rest of it, you would use By Citation.

» First, chose the content type you want to search for. For example, cases,
statutes, or court rules.
e Second, chose the jurisdiction you would like to search in. For example, South

Dakota or Federal.

By Citation Cases by Party Name

Citation Formats

Content Type

 Select a Content Type - |
Jurisdiction
' Select a Jurisdiction v

¢ Once you have chosen both of those drop downs, Lexis Advance will give you
options for how to format your search and will display blanks for the numbers.

Cases by Party Name

As the name of the tab suggests, this tab is used only for cases. This tab is used when
you know the people or parties that were involved in the case and were named in the
title of the case. For instance, if we wanted to search for Miranda v. Arizona, but we
didn't know the numbers association with the case, this is where | would go.

|
By Cltation | Cases by Party Name i Cases by Docket Number |
Party ... ey EOTWY

Gels only case law documents

Jurisdiction .
i Select a Jurisdiction - |

Date o
| Allavailable dates [v] |
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e First, the names can go in any order in the search. Lexis Advance will look for
them in either order. So, while we know the case is Miranda v. Arizona, | could
put in Arizona first and Miranda second.

¢ Second, you can chose a jurisdiction. Notice | said can, but you don't have to.
So, if you are not sure what Court decided the case you can leave this blank. It
is always better to have more information, but sometimes we have to search
with what we have,

e Third, you can put a date restricter on the search. Again, you can do this but it is
not necessary.

e Once you have all the information in that you know about the case, click
Search,

Cases by Docket Number

The Cases by Docket Number search is used when you know the number the Court
assigned to the case. This number is different from the citation and will generally be
found on the paperwork associated with the case when it is filed in Court. Notice in the
case citation below, the number is No. 07-542,

% Arizona v. Gant, 556 U.S. 332

Supreme Court of the United States
October 7, 2008, Argued; Aprl 21, 2009, Decided

No. 07-542

The Cases by Docket Number search allows you to receive assistance in formatting your
Docket Number if you are not sure how to. See the link to Docket Formats below.

By Citation ' Cases by Party Name Cases by Docket Nuraber

Docket Number Docket formats &

Gets only case law documents
Jurisdiction
 Select a Jurisdiction -
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Much like the Cases by Party Name search, you just put the information in that you
know. For example, for Arizona v. Gant:

e First, | would type in 07-542 in the Docket Number field.

e Second, | would Select the United State Supreme Court under Jurisdiction.

» Third, | would select Date is After under the Date drop down and then type in
2009.

* Remember, you only need to have the docket number for this search. The
Jurisdiction and Date are optional fields and do not have to be used.

Shepard’s

Shepard's is a key component to any legal research process. We will look at several
different ways to use Shepard's aside from the traditional case cite validation function.

The most important part of using Shepard'’s is that you have to have the citation to your
case or other content that you will be researching. At their core, Shepard's reports are
simply reports that show you everything on Lexis Advance that has cited back to the
citation you are researching. Shepard's is all forward looking, meaning anything that is
on the Shepard's report was published or created after the document you are
researching.

Shepard's was originally created in the late 1800's as a way for attorneys to be able to
check on whether their case was still good law. It saved many hours of research by
putting all the cases together that have all cited back to the case that is being
researched. Now we can work with several different types of content to determine the
status of the law today.

Shepard's assigns signals to the documents so you know at a glance what the status of
the law is without having to put all the pieces together yourself. The Shepard's Signals
are as follows:

. .Waming: Negative treatment is indicated.

The red Shepard's Signal™ indicator indicates that citing references in the Shepard's®
Citations Service contain strong negative history or treatment of your case (for
example, overruled by or reversed).

. mQuesﬁoned: Validity questioned by citing reference.

The orange Shepard's Signal™ indicator indicates that the citing references in the
Shepard's® Citations Service contain treatment that questions the continuing validity or
precedential value of your case because of intervening circumstances, including
judicial or legislative overruling

« .t Caution: Possible negative treatment indicated
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The yellow Shepard's Signal™ indicator indicates that citing references in the Shepard's®
Citations Service contain history or treatment that may have a significant negative
impact on your case (for example, limited or criticized by).

. ePosi’rive tfreatment indicated

The green Shepard's Signal™ indicator indicates that citing references in the Shepard's®
Citations Service contain history or treatment that has a positive impact on your case
(for example, affirmed or followed by).

. QCifing references with analysis available. Click to Shepardize®.

The blue "A" Shepard's Signal™ indicator indicates that citing references in the
Shepard's® Citations Service contain treatment of your case that is neither positive nor
negative (for example, explained).

o OCifo’rion information available

The blue "I" Shepard's Signal™ indicator indicates that citing references are available in
the Shepard's® Citations Service for your case, but the references do not have history or
treatment analysis (for example, the references are law review citations).

We will split the Shepard's discussion into Cases and Statutes as they are the two
primary types of content we would use for a Shepard's Report.

Shepard's for Cases

In order to Shepardize your case, you need to have the citation. You can use
Shepard's to research your case from two aspects. First, if you find a case in your
research that you want to find more similar cases, Shepard’s will assist with that.
Second, if you are at the end of your research, you need to use Shepard's to determine
whether or not your case is still good law.

You can get to the Shepard's report for your case from two different ways.

« First, you can click on Shepard'’s Signal while you are in the case you want to
research. Each case is assigned a signal based on what other cases are saying
about it. Notice in the case below, you can click on the Yellow Triangle to get to
the Shepard's report.

s+ Arizona v. Gant, 556 U.S. 332

Supreme Court of the United States
October 7, 2008, Argued; April 21, 2009, Decided

No. 07-542
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+ Second, if you know your citation, you can go directly to the Shepard's Tab and
search for the report.

Enter the citation to be checked

Enter a citation

Shepardize®

Basic Components of a Case Law Shepard’s Report

Before we get in to the different ways to use Shepard'’s, | think it's important to explore
the different parts of a Shepard's report.

» When you first retrieve a Shepard's Report, you will notice that in the upper left-
hand corner, there is a category selector, much like other places on Lexis
Advance. This allows you to select which part of the report you would like to
view,

Appellate History
I Bl citing Decisions
| Other Citing Sources

. Table of Authorities

» The report will default to the Citing Decision section, but you can change to any
other section just by click on it. Here is what each section covers:
o Appellate History
» The Appellate History section explains how this case moved
through the Court system. Many times, a case will have been
decided at more than one level and you are looking at the highest
decision. This section will help you see what happened at the other
levels of the case.
o Ciling Decisions
» The Citing Decisions section is the real meat of the Shepard's
Report. This is where all those cases that have cited back to our
citation and we want to review sit.
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o Ofther Citing Sources
» This section contains sources outside of cases that have cited back
to your citation. For example, Law reviews, Court Documents,
Treatises. Statutes, Annotations, Other Citations and Secondary

Sources.

o Table of Authorities
= The Table of Authorities is the listing of all the cases your case cited
to in the actual option. This is the best place to go to see the
foundation that you case lies on, and also just an easy way to have
a full list of all the cases cited to within the option you are
researching.

How to Utilize the Citing Decisions Section

Just like all other places in Lexis Advance, when you get to the Shepard's Report, you
will have a series of filters that you can use to narrow down your report to just what you
need to see. Always remember, you can use the Select Multiple option at the end of
each filter to narrow down by more than one selection.

The filters on a Shepard's Report for Case Law are as follows:

Narrow By

»

i
|
[
|
|
|
|
|
|
|

»

* Analysis

Court

Headnotes

Analysis

Discussion

Search Within Resulis
Timeline

o This is the category where you have to determine whether you are
researching this case fo find like cases, or are researching it to determine
whether or not it is still good law.

o Court

o When you are searching for case law, it is important to first search for
cases in your jurisdiction. This will be either state or federal and depends
on what type of case you are involved in.
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« Discussion
o This section allows you to narrow down the report by how in depth the
citing cases talked about your case. This is a great placed fo utilize the
Select Multiple option at the bottom of the filter.
« Headnotes
o Cases are split in to many different topics, and the headnotes assist in
sectioning the case out that way. If you want to just narrow down to
those cases that talked about 1 or more headnotes from your case, this is
where you would select the specific headnotes. If you run your cursor
over the headnote and let it sit there, it will pop up what topic it covers.
o You can also click on View Text of Headnotes to see them all at once.
+ Search Within Results
o Sometimes it is important to add more keywords to your search, or find
cases that have specific words in them.
o Timeline
o This filter will assist in placing a date restricter on your search. You can
either utilize the slide bars on the bottom of the graph or you can type in
the dates in the boxes below the Timeline.

You do have several other features on the Shepard'’s Report that will assist you in
working with the citations.

e Sort By
o The Sort By drop down allows you to sort the material so you can see what
you need to see first. You can sort by several different options:

S Court (highest-lowest) v |

—— 1 Analysis (red-blue)

Discussion (high-low)

Court (highest-lowest) |
W. 455¢ ‘
Date {newest-oldest) ]

» View Selections
o Inthe upperright-hand corner of the screen, you can change the way
you view the Shepard's Report. The view is defaulted to Full View.

= it}

o You can also view your report using the middle selection of Title View. This
will only show you the titles of the cases.

o You can also use the third selection of Grid View. The grid view allows you
to view your report in graphical format. The report is completely
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interactive and can be a great way to see how other jurisdictions are
treating your case. You can click on any of the boxes, jurisdictions, or
treatments to narrow your report down.
Analysis by Court
Warning (0}

Questioned (29)

Caution {164) ]
Paositive (385}
Neutral {(599)

Cited By (7595}

o
s s [or [« [
I B B S T A
B
.*é
;
o
&

{22}
o~
o0

1st Circuit (176}

Sth Circuit {275) m H E
3|
~J

7th Circuit (202)

—
wn ™~
(wo] —
N ~
8 o
= =
: 3
£ g
c O
£ U
15 S

o 1 |-
. Court (111) i

Research Similar Case Law

During your research, you will more than likely come upon cases that have a similar fact
pafttern and argument that support your position. It is always good to be able to find
more cases that support the argument you are presenting. One way of finding
additional case law is o Shepardize the case and find ali the cases that follow your
case. When a case is followed, it is given the Green Positive Treatment Indicator, or the
green diamond. Please keep in mind that Shepard's Reports are tailed to the specific
case, meaning if there has been no positive treatment it will not be a selection in the
filters.

If  wanted to find all cases out of my jurisdiction that have followed my case, | would
do the following:

+ Retrieve the Shepard's Report for your case
o Please see above section for the various ways to get to the Shepard's
Report.
o Narrow by Filters to use:
o Analysis - Click on Positive
o Court-click on all Courts pertinent to your search. Remember to use
Select Multiple if you need more than one Court.
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o Headnotes —if you want to narrow the report to certain points of law, then
chose your headnotes. Remember to use Select Multiple if you want
more than one point of law.

« Remember, you can always narrow by other filters, but the ones above are
designed to specific get you to cases that are positive for you case, in your
jurisdiction and on your points of law.

Validate Case Law

The original reason that Shepard'’s was created was to give the legal researcher of way
of being able to retrieve a list of all the cases that have cited back to the case you are
researching. Prior fo Shepard's this was an almost impossible task. So, why do we need
to Shepardize or research the validity of a case? The thing a lot of researchers don't
know is that no matter how many times a court calls an opinion in to question, it will
never be removed from the books. The Courts do this to make sure that you can
always get the full background on case law and know where the law originated from,
but it also puts the burden on the researcher to do their research and find out whether
or not the case s still good law.

When you are validating your case to see whether or not it is still good law, you want to
focus on the negative Shepard's categories of freatment. The negative categories will
fall into the Red (Warning), Orange (Questioned) and Yellow (Distinguished) categories.
In order to determine if you case has received any negative treatment, follow these
steps:

» Retrieve your case or the Shepard's Report for your case
o If you are already in your case, you can tell what the treatment is directly
from the case.
o Nofice the Shepard's Signal will always appear next to the citation for the
case.

[} coolidge v. N.H., 403 U.S. 443

Supreme Court of the United States
January 12, 1971, Argued ; June 21, 1971, Decided
No. 323

o If you are unsure of what your signal means, then look to the right-hand
side of the screen. The Shepard's Panel wiil let you know the category.
Here we can see that the orange Q is Questioned. From above, we know
that this case has negative treatment, so we need to go in fo the
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Shepard'’s Report. Remember, just click on the signal or Shepardize this
document to retrieve the report.

No negative subsequent
appellate history
Citing Decisions (8378)

] Questioned (29)
4. Caution (164)
& Positive (385)
@ Neutral (599)
@) Cited By (7595)

Other Citing Sources (3028)
Shepardize® this document !

o If you are not already in your case but you have the citation, go to the
Shepard's Tab and search for your case using the Search box (as
illustrated above).

« Once you have retrieved your Shepard's Report, you will need to use the filters
under Narrow By to refine the report.
¢ Narrow by Filters to use:

o Analysis - If more than one of the negative treatments is available, click
on Select Multiple to select them all. If there is only one type of negative
treatment, just click on that type.

o Court -click on all Courts pertinent to your search. Remember to use
Select Multiple if you need more than one Court.

o Headnotes - if you want to narrow the report to certain points of law, then
chose your headnotes. Remember to use Select Multiple if you want
more than one point of law.

* Remember, you can always narrow by other filters, but the ones above are
designed to specific get you to cases that are positive for you case, in your
jurisdiction and on your points of law.
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Shepard’s for Statutes

As discussed above, Shepard's can be used for types of content other than case law
because at its core it is a report that shows you everything that has cited back to your
citation. Using Shepard's for statutes can be a very useful way of researching case law
that cites back to those statutes. This should be used in addition to the annotations
provided in the statutes,

Please note, each statutes is assigned a Shepard's signal when you either retrieve the
actudl statute or when you retrieve the Shepard's Report. For instance, when | retrieve
28 U.S.C. 2254, you can see on the right-hand side of the screen under the Shepard's
section that it is assigned the Green Positive Treatment signal.

Pendmg Leglslatlon

|
i
| {}S)‘ua-pardlze¢ this document

All of the signal categories of treatment used for cases are used in statutes, with the
addition of one more signal:

. @Worning

The red Shepard's Signal™ indicator indicates that citing references in the Shepard's®
Citations Service contain strong negative treatment of the section (for example, the
section may have been found to be unconstitutional or void).

You can get to the Shepard's report for your statute from two different ways.

 First, you can click on Shepardize this document while you are in the statute you
want to research.

E
— I
P Pendmg Leglslatlon ll
& Shepardizes this document J

« Second, if you know your citation, you can go directly to the Shepard's Tab and
search for the report. Just remember, if you need assistance with formatting the
citation, use the Get a Document tab.
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Basic Components of a Statutory Shepard'’s Report

Before we get in to the different ways to use Shepard'’s for statutes, | think it's important
to explore the different parts of a Shepard's report.

e When you first retrieve a Shepard's Report, you will notice that in the upper left-
hand corner, there is a category selector, much like other places on Lexis
Advance. This allows you to select which part of the report you would like to
view.

History
I < Citing Decisions

. Other Citing Sources

» The report will default to the Citing Decision section, but you can change to any
other section just by click on it. Here is what each section covers:
o History
* The History section is the same as the History section in the actual
statute. The addition here is that there is a Pending Legislation link.
o Citing Decisions
» The Citing Decisions section is the real meat of the Shepard's
Report. This is where all those cases that have cited back to our
citation and we want to review sit,
o Other Citing Sources
= This section contains sources outside of cases that have cited back
to your citation. For example, Law reviews, Court Documents,
Treatises. Statutes, Annotations, Other Citations and Secondary
Sources,
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How fo Utilize the Citing Decisions Section

Just like all other places in Lexis Advance, when you get to the Shepard's Report, you
will have a series of filters that you can use to narrow down your report to just what you
need to see. Always remember, you can use the Select Multiple option at the end of
each filter to narrow down by more than one selection.

» The filters on a Shepard's Report for Case Law are as follows:

Narrow By

| » Analysis

» Court

| » Search Within Resuls

. » Timeline

o Analysis
o This is the category where you have to determine whether you are
researching this stafute to find cases that are for or against the statutory
language.
e« Court
o When you are searching for case law, it is important to first search for
cases in your jurisdiction. This will be either state or federal and depends
on what type of case you are involved in.
¢ Search Within Results
o Sometimes it is important to add more keywords to your search, or find
cases that have specific words in them.
o Timeline
o This filter will assist in placing a date restricter on your search. You can
either utilize the slide bars on the bottom of the graph or you can type in
the dates in the boxes below the Timeline.

You do have several other features on the Shepard's Report that will assist you in
working with the cases.

o Sort By
o The Sort By drop down allows you to sort the material so you can see what
you need to see first. You can sort by several different options:
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Sort bY‘i

Court (highest-lowest) ~ |

Analysis {red-blue)
Court {highest-lowest)

Date (newest-oldest}

|
|
|
|
f 3176 J;Ul o Lo v ooy o \.¢U|:

+ View Selections
o Inthe upper right-hand corner of the screen, you can change the way

you view the Shepard'’s Report. The view is defaulted to Full View.

E—¢

o You can also view your ré-bgr_’r u_s-i'ng ’rhé middle selection of Title View. This

will only show you the titles of the cases.

o You can also use the third selection of Grid View. The grid view allows you
to view your report in graphical format. The report is completely
interactive and can be a great way to see how other jurisdictions are
treating your case. You can click on any of the boxes, jurisdictions, or

treatments to narrow your report down,

Analysis by Court

Warning (O}
Questioned (0}
Caution (0}
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How to Research Cases Pertinent to your Statute

There are several ways to narrow the Shepard’s Report down when you are looking for
cases that are pertinent to your statute and specific argument. Unlike case law, statutes
are broken up in to subsections. Often times, we want to research those specific
subsections of the statute and find case law that pertains directly to that subsection.
Please note, you must narrow the report down by the subsection prior to using the
Narrow By filters.

» [f you want to narrow your Shepard's Report down by the specific subsection the
case cites 1o, click on Subsection Reports by Specific Court Citation at the top of
the screen.

Subsection reports by specific court citation

» Once you click in to this feature you will be brought to a screen that lists out the
different ways the courts have cited to the statute with the pertinent subsection.
It will also tell you how many cases have cited to the statute in this way. If your
subsection does not appear in the list, there are no cases citing directly to it.

25. @ 2BU.S.C sec. 2254 (b) (1) (B} {1to 2)

Total Cites
143

* Once you have the pertinent subsection report chosen, then you can utilize the
Narrow By filters.
e Narrow By Filters fo use:
o Analysis — this filter should be used if you want to find cases that take a
position, either negative or positive on the statutory language.
o Court - click on all Courts pertinent to your search. Remember to use
Select Multiple if you need more than one Court.
o Search Within Results — use this filter to find cases that contain specific
keywords.
o Timeline — use this filter if there was a change to the language of the
statute in a certain year and you want to the cases before or after that
year.
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Features of Specific Content

Lexis Advance has provide many features in order to assist in the navigation through
specific types on content. Some of these features will be new with Lexis Advance and
some will be features that were retained from Lexis.com. Here, we will explore the
features of the most used types of content: Cases, Statutes, and Secondary Sources.

Cases

Cases on Lexis Advance feature several enhancements and editorial pieces that assist
in the research process.

GoTo

[Goto v |Page| Pager || |

+ The Go To drop down box allows you to jump to a specific page within the
document.

Search Document

i Q, ééarch"Docurr;entﬁf
« Often times, the case law is long and we are looking for a specific word within
the document. You can use search document in that case.
« If you have found the case through a keyword search, the Search Document
box will actual turn to a keyword box like below:

! trunk search vehicle
e You can use the up and down arrow to navigate between the terms you

searched for.

Switching Citation View

Reporter
403 U.S. 443 * | 91 S. Ct. 2022 ** | 29 L. Ed. 2d 564 *** | 1971 U.S. LEXIS 25 **=*

» Case law often times is published in more than one reporter. If you would like to
see the pagination in the case change to a different reporter than the default
one, just click on the links to the other citations and the pagination in your case
will change.
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Core Terms

« Core terms are the legal terms of art that are used the most in the case. These
terms can help you determine whether or not the case is pertinent to your
search.

Case Summary

« Lexis Advance provides you with a case summary that will give you the facts and
law that are pertinent to the case. You can tell from these paragraphs whether
or not the case discusses the topic that you need to research.

Headnotes

+ Case law editors add headnotes to the cases to help the researcher navigate
through all of the decisions the court made in a case. When an appeal is filed,
the party appealing has to appeal every issue they have in the case, or lose their
right to appealit. So, the courts will usually decide several different issues in one
case. The Headnotes will assist you in jumping to specific topics, but also in
knowing whether your particular issue was discussed in depth.

Shepard's

» Shepard's reports are now more fully integrated in to the case. Instead of only
seeing the signal, you now see a breakdown of the report on the right-hand side.
Now you can tell if that red stop sign comes from one case, or 100 cases.

About this document

¢ Topic Summary Reports

o Topic Summaries are a collection of information about a legal topic that is
addressed in a case you are viewing. If legal topic summaries related to
the case are available, you'll see Topic Summaries in the About This
Document box to the right on the page. Since a case may address
multiple legal topics, you'll see a View Reports icon M in each
LexisNexis® Headnote for which there is a topic summary.

e Legallssue Trail

o The Legal Issue Trail™ lists cases that cite to the case you are viewing as
well as cases your case has cited - for a specific legal issue or point of law.
To use it, select Activate Passages and then select the passage dealing
with the issue you are researching. The list of cases is displayed with the
Shepard's Signal™ indicator for each case.
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Statutes and Other Materials in

Table of Content Format

Most of the content on Lexis Advance that is in Table of Contents format will work the
same way. Since statutes are of great importance, we will talk about the features in
their context. ;

Table of Contents Slide Out

[V SJUBII07) JO 31qe] v

« While you are in any type of content that has a Table of Contents, you will be
able to directly access it from the right hand corner of the document. Simply
click on this pane and the TOC will fly out. To remove it, simply click on it again.

Q Search Document

Top of document

History

Annotations
]_ Notes 5
/ Case Notes
] Research References &
- Practice...

Forms

» The Go To drop down assists you in navigating directly to a certain portion of the
document.
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Search Document
| Q Search Document

« Often times, the case law is long and we are looking for a specific word within
the document. You can use search document in that case.

« If you have found the case through a keyword search, the Search Document
box will actual turn to a keyword box like below:

[vuksemanvence  1ofeos Ol [T v X
Previous and Next Buttons

< Previous Next »

e The previous and next buttons assist in navigating through a publication if you
do not want to utilize the Table of Contents, or leave the actual publication.

Shepard's

» Pending Legislation

o This link will show you any pending legislation that the pertinent legislature
has filed that will affect this document.
« Shepardize this Document

o This will take you directly to the Shepard's Report for this document.

About this Document

¢ Archived Code Versions

o This link will take you directly to the archived versions of the code section,
or other document that you are looking at.
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Alexis A. Warner

From: Kaemingk, Denny <Denny.Kaemingk@state.sd.us>

Sent: Thursday, September 28, 2017 9:38 AM

To: Kaemingk, Denny

Subject: FW: Lexis Nexis

! I 015 2016 2017 |

Thompson Reuters (West) $  89,63099 | $ 8072900 1§ = 121,200.25 ¢

State Bar of SD $ 517.40 ° $ 425,00 ¢ $ 215.00 :

LexisNexis i 8 43027 § 46294 $ 190.10 |

Aspen ] $ 1,873.30 S 190.10

Wolters Kluwer S 7,108.27 ' § 9,673.00 S 6,132.00 '
s 99,560.23 ' $ 91,289.94 © $  127,928.45

- |

_ 2015 | 2016 207

|James Carlin S §,000.00 S 4,500.00 $ 7,500.00

iTamara Lee S 5,527.00 |

|Manuel DeCastro L - 1,897.52 s _778.20 | _

{Delmar Sonny Walter 'S 129,256.56 ' $ 131,841.60 $ 135,401.40 |

iLaw library costs | f

! orary costs = . s

| '8 137,154.08 $ 137,119.80 | § 148,428.40

E_Att_orneys & Law books . $236,714.31 $228,409.74 ! $ 276,356.85

LexisNexis | i - 554:720?

EXHIBIT /&
wr: Gan -uq
DATE: (O -(H~17
KERRY LANGE
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2015 2016 2017 2018
Thompson Reuters $ 88,406.90 $ 80,729.00 $ 121,201.25 $ 319.04
State Bar of SD S 517.40 § 425.00 § 21500 $ 42500
Lexis Nexis $ 430.27 S 462,94 $ 190.10 $ 54,720.00
Aspen S 1,873.30
Wolters Kuwer Law $ 7,10827 $ 9,673.00 $ 6,132.00
Carlin Law Office $ 6,000.00 $ 4,500.00 $ 7,500.00 $ 1,500.00
Tamara Lee S 5527.00 $ 3,686.00
DeCastro Law Office S 1,897.52 § 778.20
Delmar Sonny Walter $129,256.56 $ 131,841.60 $ 135,401.40 S 33,850.35

$ 235,490.22 $ 228,409.74 $ 276,166.75 $ 94,500.39

NOTES
1. Lexis Nexis costs $4,560 PER MONTH
2. Lexis Nexis began May 1, 2017 (paid in June)

3. We cancelled our law book
subscriptions on 5/2/17

4. Tablets went live as follows:

SDWP 5/2/2017
SDSP 5/16/2018
YCWC 5/18/2017
MDSP 5/30/2017
RCCWC 6/6/2017

5. We cancelled the contracts with attorneys
for the end of September and sent notice
to Inmates that effective 10/1/17 attorneys would no long be available

EXHIBIT
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Legal Assistance

Memo

To: All Inmates

From: Chief Warden Dooley
CcC: All Staff

Date: September 28, 2017

Re: Legal Assistance

Access for legal assistance will change as of October 1 ® 2017

The contract attomeys will no longer be available starting October 1, 20'17.
If you need access to legal forms, photocopies for lsgal purposes, or a
notary, you must contact your unit staff.

Any legal questions that you have must be directed to your outside

attorney as staff members are not trained to give any type of legal
advice.

THANK YOU
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