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Increasingly, capital punishment legislation being considered in state 
legislatures across the nation is focused on concerns over cost, viable 
methods of execution, intellectual disability, and lengthy trial and ap-
pellate procedures.1 These concerns have prompted changes to capi-
tal punishment policy and process and even, on occasion, been suffi-
cient for states to abandon the policy altogether. 

Legislative Trends
Intellectual Disability
Several U.S. Supreme Court rulings over the past two decades have 
narrowed the death penalty’s application in the states. Based on the 
Eighth Amendment’s ban on cruel and unusual punishment, the high 
court abolished the death penalty for intellectually disabled offend-
ers in 2002, for juvenile offenders in 2005 and, in 2008, for raping a 
child when death is not the intended or actual result.

The 2002 Atkins v. Virginia decision categorically excluded individ-
uals with intellectual disabilities from being eligible for capital pun-
ishment. This decision was largely driven by state legislative trends 
at the time and has had possibly the most significant impact on the 
states since it was decided.

Just 13 years prior to the Atkins decision, the U.S. Supreme Court, 
in Penry v. Lynaugh, declined to ban death sentences for individuals 
with intellectual disability. The court’s opinion in Atkins recognized 
this change in course by pointing to momentum in the states to statu-
torily exclude these individuals. In the intervening years between de-
cisions, 18 states had enacted an exclusion. The court left it to the 
states to craft standards for determining who qualified for exclusion. 

Atkins forced many states to amend their laws, but the lack of a 
clear standard for determining intellectual disability led to addi-
tional litigation. Subsequent U.S. Supreme Court cases struck 

down statutes adopted by Florida and Texas.2 Since 2015, at least 
nine state enactments have modernized language related to the 
standard for exclusion. 

Methods of Execution 
Lethal injection is currently the primary method of execution in all 29 
states that allow capital punishment. Texas was the first state to use 
the method, in 1982.

In a 2008 case, Baze v. Rees, the U.S. Supreme Court approved a 
three-drug combination of (1) sodium thiopental, a sedative that in-
duces unconsciousness, (2) pancuronium bromide, a muscle relaxer 
that induces paralysis, stopping respiration, and (3) potassium chlo-
ride, which causes cardiac arrest.

This was the same three-drug combination that was used in the first 
lethal injection execution, and at the time of the Baze opinion 30 
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Capital Punishment and People with  
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Recent Enactments
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GRAPHIC 1 

Title: States That Excluded People with Intellectual Disabilities From Execution Prior to Atkins Decision 
Description: Map of states or other visual representation of the 18 states cited by the Supreme Court 
that banned executions pre-Atkins. 

States to be colored: AZ, AR, CO, CT, FL, GA, IN, KS, KY, MD, MO, NE, NM, NY, NC, SD, TN, WA

Source: Atkins v. Virginia, 2002

Optional second graphic – the 9 states that have enacted legislation in response to or related to Atkins 
since 2015. 

Title: Defining Intellectual Disability: Recent Enactments

Description: Map of the 9 states with enacted legislation since 2015. 

States to be colored: AR, CO, GA, NC, OH, OK, SD, UT, VA

Source: NCSL, 2019

Source: Atkins v. Virginia, 2002
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states were using that exact mixture. The court’s opinion also made it apparent that “substantially similar” 
drug combinations would be legally acceptable. 

Since the Baze opinion, lethal injection drugs have become increasingly difficult for states to purchase due 
to stopped production and manufacturers’ refusal to sell to states for the purpose of execution. States 
have used new drugs or turned to compounding pharmacies in order to carry out executions.

Through 2009, most executions were carried out using the same formula approved in Baze. After that 
time, difficulties accessing drugs led some states to start using new drugs and combinations of substanc-
es. For example, Nebraska created a new formula using the opioid fentanyl and became the first state, in 
August 2018, to use it in an execution. Fentanyl has become notorious for its lethality, driving up overdose 
deaths in the opioid epidemic. Other new substances used have included cisatracurium besylate, diaze-
pam, etomidate, fentanyl citrate, hydromorphone, midazolam, pentobarbital and potassium acetate.3

States have also brought back or introduced new methods of execution. In 2015, Oklahoma became the 
first state to legalize executions by nitrogen hypoxia (asphyxiation). By law, if nitrogen hypoxia and tradi-
tional lethal drugs are unavailable, officials may turn to electrocution or the firing squad, which lawmakers 
legalized as alternative back-ups methods. Mississippi enacted a substantially similar law in 2017, as did Al-
abama in 2018, though lawmakers there elected to let offenders choose nitrogen hypoxia over lethal injec-
tion even when the latter is available.

In total, 16 states have a secondary method of execution authorized by statute. Laws in Alabama, Arkan-
sas, Mississippi, New Hampshire, Oklahoma, South Carolina, Tennessee, Utah and Wyoming provide a sec-
ondary option if lethal injection is found to be unconstitutional and/or unavailable. Arizona,4 Kentucky, 
Tennessee and Utah all have a choice of secondary methods for offenders who were sentenced before the 
introduction of lethal injection. And Alabama, California,5 Florida, Missouri, South Carolina, Virginia and 
Washington have other methods available if the offender requests an alternative. Secondary methods of 
execution include electrocution, lethal gas, hanging, nitrogen hypoxia and firing squad.

Secondary Methods of Execution
States with statutory secondary methods of execution that can be used  
by election or out of necessity due to unconstitutionality of lethal injection.

State Statute Secondary methods
Alabama §15-18-82.1 Electrocution 

Nitrogen Hypoxia
Arizona §13-757 Lethal Gas
Arkansas §5-4-617 Electrocution
California Penal Code §3604 Lethal Gas
Florida §922.105 Electrocution
Kentucky §431.220 Electrocution
Missouri §546.720 Lethal Gas
Mississippi §99-19-51 Nitrogen Hypoxia 

Electrocution 
Firing Squad

New Hampshire §630:5 Hanging
Oklahoma Title 22 §1014 Nitrogen Hypoxia 

Electrocution 
Firing Squad

South Carolina §24-3-530 Electrocution
Tennessee §40-23-114 Electrocution
Utah §77-18-5.5 Firing Squad
Virginia §53.1-234 Electrocution
Washington §10.95.180 Hanging
Wyoming §7-13-904 Lethal Gas

                                                                                                                                                                                Source: NCSL, 2019
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Confidentiality Laws
In addition to adopting secondary methods of execution, states have also tried to get executions back on 
track by enacting and expanding confidentiality laws. These efforts aim to keep various aspects of execu-
tions, including sources of drugs and identities of participants, a secret. 

Historically, states have relied on 
general exceptions to public in-
formation laws to keep certain 
information about executions 
confidential, and statutes shield-
ing the identity of execution-
ers have been on the books for 
years. However, increasing diffi-
culty in sourcing execution drugs 
has led states to enact or expand 
confidentiality laws specific to 
capital punishment. Twenty-two 
states have passed confidentiali-
ty laws specific to capital punish-
ment. The majority of laws en-
acted in the last decade aimed 
to expand the information that 
is kept secret, mainly the source 
of execution drugs. 

Many of these more specific laws have been heavily litigated in recent years. Notably, litigation of these 
laws extends beyond appeals filed by condemned inmates arguing against cruel and unusual punishment 
on Eighth Amendment and 14th Amendment grounds. Members of the press and civil rights groups have 
filed cases to gain access to information through freedom of information laws.6 Plaintiffs have also argued 
cases using the First Amendment. So far litigation hasn’t been overwhelmingly successful, and the U.S. Su-
preme Court has declined to review the cases that have reached it.7

Abolition
Of the 37 states that reenacted capital sentencing schemes following the 1976 U.S. Supreme Court cases8 
ending the national de facto moratorium,9 six states subsequently repealed their laws. New Jersey was the 
first in 2007, followed by New Mexico in 2009, Illinois in 2011, Connecticut in 2012, Maryland in 2013 and 
New Hampshire in 2019. Addi-
tionally, state court actions 
without subsequent legislative 
changes have essentially ended 
the practice. This is the case 
currently in Delaware, Massa-
chusetts, New York, Rhode Is-
land and Washington. 

Voters have also had a direct 
impact on the status of capital 
punishment in the states. Ballot 
questions have reinstated cap-
ital punishment following leg-
islative repeal and state court 
action in a couple of states. For 
example, the Nebraska Legisla-
ture abolished capital punish-
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GRAPHIC 3

Title: States with Confidentiality Laws 

States That Keep Executions Confidential

Description: A map or representation of the 22 states that have confidentiality laws. 

States to be colored: AZ, AR, FL, GA, IN, KA, KY, LA, MS, MO, MT, NE, NC, OH, OK, PA, SC, SD, TN, TX, 
VA, WY

Source: NCSL, 2019
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Status of Capital Punishment
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GRAPHIC 4

Title: Status of Capital Punishment

Description: Map of states with and without currently effective capital punishment laws on the book. 

Color 1: Laws banning capital punishment AK, HI, WA, NM, ND, MN, IA, WI, IL, MI, WV, NY, VT, NH, ME, 
MA, RI, CT, NJ, DE, MD (AND DC)

Color 2: Laws allowing capital punishment OR, CA, NV, ID, UT, AZ, WY, MT, CO, SD, NE, KS, OK, TX, MO, 
AR, LA, MS, AL, GA, TN, KY, IN, OH, FL, SC, NC, VA, PA, 

Key: Color 1 = states w/out capital punishment; Color 2 = states w/capital punishment.

Source: NCSL, 2019. 

Here is a version that we have online.
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ment in 2015 and a statewide vote the following year reinstated the law. In Oregon, voters have repealed 
capital punishment twice, once in 1914 and again in 1964. Voters have also restored capital punishment 
twice, once in 1920 and again in 1978. The law adopted in 1978 was later found to be unconstitutional by 
the Oregon Supreme Court in 1981. Once again, voters brought back the practice in 1984, changing the 
law to address the constitutional issues raised by the court.10

Like Oregon, the states that have elected to retain capital punishment have had to change their laws over 
time to comply with litigation outcomes and address logistical issues like limited access to execution drugs. 

States have used moratoriums on executions to provide time to evaluate and modify laws and execution 
procedures. Moratoriums can be for short periods of time or they can be put in place indefinitely. For ex-
ample, Oklahoma used a brief moratorium starting in late 2015, to allow time for a grand jury11 to investi-
gate problems with recent executions, including departures from execution protocols.12 Other states have 
applied longer moratoriums. Illinois had one in place for more than a decade prior to the repeal of capi-
tal punishment.13 Currently, California, Colorado, Oregon, Pennsylvania and Washington all have indefinite 
moratoriums in place.

Capital Punishment by the Numbers
Executions and Admissions
New death sentences and executions remain at near-historic lows. Nationwide, 25 executions were car-
ried out in 2018, compared with a modern high of 98 in 1999.14 Additionally, there were only 42 new death 
sentences nationally in 2018, with a previous high of 315 in 1996.15 

Thirty-six states have carried out executions since 1976, but just over half of those states held fewer than 
15 executions in that time. Nationally, only 2% of counties in the U.S. are responsible for the majority of 
cases leading to execution since 1976.16 At year-end 2016, California, Florida and Texas were responsible 
for nearly half of all inmates under a death sentence nationally. 

Source: Death Penalty Information Center, August 2019
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Race and Gender
At year-end 2016, 98% of all prisoners under sentence of death were male, 55% were white and 42% were 
black.17 Since 1976, only 16 women have been executed.18
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Inmates Under Sentence of Death by Race
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Methods of Execution
The majority of executions in the U.S. have been carried out by lethal injection. Since 1976, 1,323 execu-
tions have been by lethal injection, 160 were by electrocution, 11 by gas chamber, three by hanging and 
three by firing squad.19 Nitrogen hypoxia has not yet been tested in any execution.

Executions by Method Since 1976

Method Number
Lethal injection 1323
Electrocution 160
Gas chamber 11
Hanging 3
Firing squad 3
Total 1,500

                                    Source: Death Penalty Information Center, 2019
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Cost
The cost of capital punishment has played a significant role in states that have abolished or reformed their 
capital punishment laws. Several states have attempted to study the cost of capital punishment cases ver-
sus cases where the death penalty is not pursued. 

Cost of Capital Punishment

Data to compile a full picture of the cost of capital punishment is often incomplete or not available. Com-
paring costs across states is essentially impossible because of the limited data and wide variances in statu-
tory framework and cost allocation. Below are some highlighted cost statistics from select states that have 
studied the issue. 

These numbers are provided for informational purposes only and methodology and additional context 
for these numbers can be found in the full reports. Reports referenced below that made recommenda-
tions in addition to presenting information, came to varying conclusions, including that capital punish-
ment laws and practices should be modified, repealed or maintained, and some reports analyzed all three 
possibilities.

Full text of the reports highlighted below and additional state reports can be accessed on NCSL’s webpage.
n Arizona Attorney General’s Capital Case Commission (2001)
• Estimated cost for a capital case: $163,897.26.
• Estimated cost for a capital case resulting in life sentences: $118,165 (1990-1993) to $128,454.35 

(1998-1999).
• Noncapital cases resulting in life sentences: $70,231.34.
• Cost of incarceration from indictment to sentencing: $27,097.07 for capital inmates and $16,909.05 

for noncapital inmates. 
n California Commission on the Fair Administration of Justice (2008)
• Estimated cost of trial, appeal, habeas procedures and confinement costs for capital cases:

o $137.7 million – estimated annual cost of the system in 2008.
o $11.5 million – estimated annual cost for adopting life without parole in lieu of capital punishment.
o $232.7 million – estimated annual cost after adopting commission recommendations to the ex-
isting system.
o $130 million – estimated annual cost after legislation to significantly narrow eligible cases by lim-
iting special circumstances.

n Indiana General Assembly, Legislative Services Agency (2015)
• The average cost of a death penalty case that goes to a jury trial is $789,581 with the state being re-

sponsible for $420,234 and the county of jurisdiction being responsible for $369,347.
• The average cost of a death penalty case that resulted in a guilty plea was still more than two times 

more expensive than a life without parole case at an average cost of $433,702.
• The average cost of a life without parole case that goes to a jury trial is $185,422 with the state being 

responsible for $151,890 and the county of jurisdiction being responsible for $33,532.
n Idaho Legislature, Office of Performance Evaluations (2014)
• In 2011 the Idaho Department of Corrections spent nearly $170,000 to remodel and update facilities 

to prepare for the state’s first execution in 17 years.
• Additional costs associated with the 2011 execution totaled $53,212. 
n Kansas Judicial Council Death Penalty Advisory Committee (2014)
• Cost of confinement on death row: $49,380.
• Cost of confinement for general population: $24,690.
• $395,762 – average cost of defense for death penalty trial and appeal.
• $98,963 – average cost of defense for non-death case trial and appeal.
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n Nevada Legislative Auditor, Performance Audit (2014)
• Capital punishment cases from arrest through the end of incarceration cost about $532,000 more 

than murder cases.
 

Source: Nevada Legislative Auditor, 2014
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n New Hampshire Commission to Study the Death Penalty (2010)
• Only two capital cases had been litigated in the preceding 50 years at the time of the study, so costs 

estimates were specific to those cases. 
• For the sole case that resulted in a sentence of death:

o The attorney general spent an estimated $1,729,161 on investigation and prosecution. 
o The public defender spent an estimated $1,137,000 through the end of 2009 and anticipated an 
additional $826,054 would be necessary for defense costs in 2010 and 2011.
o The Judicial Council spent an estimated $348,036 on expert witnesses, investigative services and 
forensic work.

n New Jersey Death Penalty Study Commission Report (2007)
• The commission made findings that the costs of capital punishment exceed those associated with life 

in prison without parole, but also found that it was not possible to measure costs with any degree of 
precision. However, the Office of the Public Defender estimated that elimination of capital punish-
ment would result in savings of $1.46 million per year and the Department of Corrections estimated 
that elimination of capital punishment would save $974,430 to $1,299,240 per inmate over each in-
mate’s lifetime.

n Tennessee Comptroller of the Treasury Office of Research (2004)
• Capital trials cost more than life without the possibility of parole trials by an estimated $15,297.
• Execution of an inmate saves approximately $773,736 in future incarceration costs of an inmate when 

compared to an inmate sentenced to life without parole. 
• Extra security, medical supplies, medical personnel and lethal injection chemicals cost $11,688 for the 

state’s most recent execution at the time of the report.
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Length of Stay
Nationally, 15.5 years was the average length of time between sentencing and execution in 2013, the most 
recent year data is available.20 Additionally, execution isn’t the only way off of death row. In 2016, a total of 
90 individuals were removed from under a sentence of death across the nation. Of those, 20 were execut-
ed, 19 died of natural causes, and 51 were removed because an appeals court overturned the conviction, 
death sentence or capital statute.21
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