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Preface:

The course o f  development o f  Pennsy lvan ia 's  twent ieth-century  c r i m i n a l -
just ice  h i s t o r y  may b e  l ikened t o  a  pendulum, encumbered by p o l i t i c a l ,  economic
and soc ia l  c o n f l i c t s ,  t h a t  had convulsed f rom i t s  r e t r i b u t i v e  apex t o  a  peak o f
rehabi l i ta t ion  t h a t  emphasized r e i n t e g r a t i o n  o f  a n  incarcerated o f f e n d e r  i n t o
society -  c h i e f l y  t h r o u g h  commutation and/or parole .  B e f o r e  the  century ended,
that pendulum would again plunge i n t o  an abyss of  punishment and incapacitat ion.

By 1 9 11  terms o f  imprisonment had graduated f r o m  a  " d e f i n i t e "  o r  " f l a t "
number o f  years t o  what a r e  commonly re ferred  t o  as " i n d e f i n i t e "  sen tencesd t
i . e . ,  sentences t h a t  speci fy  a  "minimum" term to  designate parole  e l i g i b i l i t y  and
a "maximum" l i m i t  -  the  " r e a l "  sentence -  upon expirat ion o f  which t h e  o f fender
must be released from control  by t h e  Commonwealth.2

Parole as a  penological measure -  but o f ten  misrepresented as a  "get -out-o f -
j a i l - f r e e -card" -  was nonexistent i n  Pennsylvania p r i o r  t o  1909. U n t i l  then,  t h e
sole means o f  obtaining r e l e a s e  f rom incarcerat ion  p r i o r  t o  completion o f  t h e
ent i re  d e f i n i t e  sentence was clemency by t h e  governor; i . e . ,  e i t h e r  commutation
of sentence o r  a  pardon.3 P a r o l e  does n o t  f o r g i v e  a n  of fender.  P a r o l e ,  u n l i k e
commutation, i s  not  an ac t  o f  clemency but  i s  the  d isc ip l inary  treatment o f  those
who seem capable o f  r e h a b i l i t a t i o n  outside prison wa l l s .  A  parolee remains under
the l e g a l  custody -  and contro l  -  o f  agents o f  the  Commonwealth.

Signif icant l e g i s l a t i v e  changes i n  t h e  Commonwealth's sentencing schemes
and re la ted  parole po l i c i es  occurred approximately every t h i r t y  y e a r s  dur ing  t h e

1. Sometimes referred to  as "indeterminate" sentences although this usage was discouraged
by the Pennsylvania Supreme Court i n  Commonwealth v.  Daniels, 243 A.2d 400 (1967).

2. opinion o f  Attorney General 449; February 26, 1943; Commonwealth ex  r e l .  Clawges v .
Claudy, 98 A.2d 225 (Pa.Super. 1953).

3. Of Pennsylvania's f i ve  constitutions (1776, 1790, 1838, 1874 and 1968), only the l a t t e r.
two are relevant regarding how a governor's commutation and pardoning power relates to
parole. A r t i c l e  I V,  Section 9 ,  o f  the 1874 and 1968 constitutions provides t h a t  i n
a l l  criminal cases, except impeachment, the Governor shall have power to grant coam-
tation of sentence and pardons.



twen t ie th  cen tu ry.  F o l l o w i n g  t h e  1 9 11  s u b s t i t u t i o n  o f  a n  i n d e f i n i t e  sen tenc ing
scheme, a  r e v i s i o n a r y  Penal  Code and extreme-makeover p a r o l e  s y s t e m  were  p u t  i n
place du r i ng  1939 and 1941, r e s p e c t i v e l y.  A l t h o u g h  t h e  1972 Crimes Code and 1975

Sentencing Code conso l ida ted  Commonwealth penal  s t a t u t e s ,  t h e  1941 Pa ro le  A c t ,  a s
p e r i o d i c a l l y  amended, r e m a i n e d  i n  e f f e c t .  T h e  f o l l o w i n g  p rov ides  an  overv iew o f
the e v o l u t i o n  o f  p a r o l e  i n  Pennsylvania and how t h i s  " p e n o l o g i c a l  measure" has  o r
has n o t  been app l i ed  t o  terms o f  l i f e  imprisonment.

Bir th  and Puberty o f  Parole i n  Pennsylvania:
The 1909 G e n e r a l  Assembly e n a c t e d  t h e  i n i t i a l  a u t h o r i z a t i o n 4  f o r  c o u r t s  t o

impose i n d e f i n i t e  " c o u n t y  p r i s o n "  sentences comprised o f  a  s t a t e d  maximum t e r m
beyond w h i c h  a  p r i s o n e r  c o u l d  n o t  b e  i n c a r c e r a t e d  a n d  a  minimum term, a t  wh ich
time a  c o n v i c t  became e l i g i b l e  f o r  p a r o l e . 5  Howeve r,  f o r  a l l  p r a c t i c a l  purpose's,
the Commonwealth's p a r o l e  h i s t o r y  began i n  1911:6

Whenever any person, convicted i n  any court o f  t h i s  Commonwealth
of  any crime punisbable by imprisonment i n  a  Sta te  pen i tent ia ry,
shal l  be sentenced t o  imprisonment therefore i n  any peni tent iary
or other i n s t i t u t i o n  o f  t h i s  State  .  .  .  .  t h e  cour t ,  instead o f
pronouncing upon such convict a  d e f i n i t e  o r  f i xed  t e r m  o f  i m p r i -
sonment, s h a l l  pronounce upon such convict a  sentence o f  i m p r i -
sonment f o r  an i n d e f i n i t e  term: S t a t i n g  i n  s u c h  sentence t h e
minim= and maximum l i m i t s  thereof  .  .  .  .  and the  minimum l i m i t
-shall-never-exceed- Eone-halfl  o f  the maximum-sentence prescribed
by any court .7

I f  a  c o u r t  f a i l e d  t o  impose the  requis i te  minimum term, a  minimum o f  one
day automatically a t tached .  Sentences  o f  l i f e  imprisonment, l e g i s l a t e d  i n  1925

as an a l te rnat ive  t o  the  death penalty i n  cases o f  f i r s t - d e r e e  murder,8 were not
expressly excepted from the mandatory " i n d e f i n i t e  sentence w i t h  s ta te  minimum and
maximum terms" language' o f  Sect ion 1057. A  convict  wi th an e x v l i c i t  o r  i m e l i c i t
minimum te rm o f  "one  day"  c o u l d  apply f o r  parole a t  any t ime .

A convict could not  be released on parole u n t i l  exp i ra t ion  o f  the  minimum.
The Board o f  Inspectors o f  each State peni tent iary  s h a l l  meet once
each month a t  i t s  respective peni tent iary.  A t  each meeting o f  the
said boards .  .  .  e v e r y  prisoner confined i n  such peni tent iary  on

4. Act of .  1909, May 10,  P. L .  495; T i t l e  1 9 ,  Purdon's Statutes ( P. S . ) , .  Section 1086
(19 P.S. §1006).

5. The Act of 1909 mandated that the minimum term be one-fourth of  the maximum irrOosed.by
the sentencing court.

6. Act of 1911, JUne 11, P.L .  1055;  19 P.S. §1057.
7. Act of 1923, June 2 9 ,  P. L .  975, No.  397 ( 1 9  P. S .  §1057), amended t h e  1911 act  so as

to permit minimum terms o f  no more than one-half o f  the maximum sentence impoget.
8. Act of 1925, May 14, P.L .  759
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an indeterminate sentence, whose minimum term o f  sentence w i l l  e x -
pire w i th in  three  months, s h a l l  be given an opportunity t o  appear
before such board, a n d  apply f o r  h is  o r  her  re leabe on parole ,  a s
hereinafter  provided.9

The Board o f  Inspectors had the  power a n d  d u t y  t o  recommend appropr ia te  a c t i o n
on the  parole appl icat ion.

I f  i t  s h a l l  appear t o  the Board o f  Inspectors o f  any peni tent iary
in which a  convict  i s  imprisoned .  .  .  t h a t  there  i s  a  reasonable
probabi l i ty  t h a t  such applicant w i l l  l i v e  and remain a t  l i b e r t y
without v i o l a t i n g  the  law,  then  said board s h a l l  recommend t o  the
Governor t h a t  such convict be r e l e a s e d  on parole .  .  .  u n t i l  t h e
= d a m =  l i m i t  o f  the  sentence  imposed on such convict ,  .  .  which
report s h a l l  contain .  .  .  .  a  recommendation a s  t o  oomnatation,
together w i th  the  date f o r  release from the pen i tent ia ry.10

In  any case where a  Board o f  Prison Inspectors does not  recommend
the release on.parole o f  a  convict a t  the  minimum term f o r  which
the convict  may have been sentenced, s u c h  Board sha l l  r e p o r t  i n
wr i t ing  t o  the  Governor i t s  reasons i n  d e t a i l  f o r  not  having made
such recommendation.11

Release on parole could not  occur without the  approval  o f  a  four-membPr Board o f
Pardons and concurrence o f  t h e  governor, t h e  l a t t e r  being u l t imate ly  responsible

,:;fox p a r o l e  re leases  f o r  a l l  sentences o f  imprisonment o f  t w o  y e a r s  o r  more -
including l i f e  imprisonment.

The Governor s h a l l  no t  .  .  .  execute any o f  t h e  r i g h t s  o r  powers
herein granted unto him, u n t i l  the  Lieutenant Governor, Secretary
of t h e  Commonwealth, A t t o r n e y  General, and Secretary o f  I n t e r n a l
Af fa i rs ,  o r  any t h r e e  o f  them, a f t e r  f u l l  h e a r i n g ,  u p o n  due
public not ice a n d  i n  open session, a c c o r d i n g  t o  such r u l e s  a s
they s h a l l  provide,  s h a l l  have recommended t h e  sa id  commutation
of sentences.12

These sec t ions  o f  t h e  contro l l ing  Act o f  1911 i l l u s t r a t e  t h a t  t h e  terms "parole"
and "commutation", a l t h o u g h  d i s t i n c t  i n  f o r m a l  d e f i n i t i o n ,  w e r e  v i r t u a l l y
synonymous w i t h  regard  t o  p o l i c y  and pract ice during the  f i r s t  f o u r  decades o f
the twent ieth century.

9. Act of 1911, June 19, P.L .  1055; 61 P.S. §303
10. 61 P.S. §304
11.61 P.S. §306
12. Act of  1911, June 19, P.L .  1055; 61 P.S. $311. T h a t  "parole" and "commutation" were'

considered a s  the same process a t  t h i s  stage of  Pennsylvania's history'of. parole is.
. i l lustrated by substitution of  "commutation" f o r  "parole" i n  this  statute; as well as

by the Pennsylvania•SUpreme Court which held that;
The maximum sentence i s  the only portion of. the. sentence, that had legal
validity,  a n d  that the minimum sentence i s  merely an administrative
notice -. .  .  t h a t  .  .  .  the cpestion o f  g r a m  and merry ought to  be
considered .  .  .  [Commonwealth v.  Icalck, 87 A. 61, 64 (1913)]
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1939 Penal Code:

The minimum-maximum i n d e f i n i t e  s e n t e n c i n g  scheme o f  t h e  A c t  o f  1 9 11  was
incorporated i n t o  t h e  l e g i s l a t u r e ' s  enactment o f  a  "Pena l  Code",13 i n c l u d i n g  a
Sect ion 4701 t h a t  p r e s c r i b e d  t e r m s  o f  impr isonment  f o r  o f f e n d e r s  c o n v i c t e d  o f

f i r s t -  o r  second-degree murder.14
A l l  murder which s h a l l  be perpet ra ted  b y  means o f  po i son ,  o r  b y
l y i n g  i n  w a i t ,  o r  b y  any o the r  k i n d  o f  w i l l f u l ,  d e l i b e r a t e  and
premeditated k i l l i n g ,  o r  which s h a l l  be  committed i n  t h e  pe rpe -
t r a t i o n  o f  [ a  f e l o n y ] ,  s h a l l  be murder i n  t h e  f i r s t  d e g r e e .  A l l
o ther  k i nds  o f  murder s h a l l  be murder i n  t h e  second degree.  .  .
Whoever i s  conv ic ted  o f  t h e  c r ime o f  murder o f  t h e  f i r s t  d e g r e e
i s  g u i l t y  o f  a  f e l o n y  and s h a l l  be sentenced t o  s u f f e r  dea th  i n
the manner p rov ided  by  l aw  o r  t o  undergo imprisonment f o r  l i f e .

* *  *  *  *  *  *  *  *  *
[T]he c o u r t  s h a l l  sentence t h e  defendant t o  l i f e  imprisonaxent
upon t h e  v e r d i c t  t h e r e t o f o r e  rendered b y  t h e  j u r y ,  a n d  recorded
as aforesaid.  T h e  court  s h a l l  impose the  sentence so f i x e d  a s
in  other cases.

* *  *  *  *  *  *  *  *  *  *
Whoever i s  conv ic ted  o f  a  c r ime o f  murder o f  t h e  s e c o n d  degree
i s  g u i l t y  o f  a  f e l o n y,  a n d  s h a l l ,  f o r  t h e  f i r s t  o f f e n s e ,  b e
sentenced t o  undergo imprisonment by  separate  and s o l i t a r y  con -
finement n o t  exceeding twenty  (20 )  y e a r s  .  .  .  and  f o r  a  second
offense, s h a l l  undergo imprisonment f o r  the  p e r i o d  o f  h i s
natural l i f e .

Sect ion 4701 exp ress l y  d i r e c t e d  c o u r t s  t o  impose terms o f  l i f e  impr isonment
"as i n  o t h e r  c a s e s " ,  a  mandate cons i s ten t  w i t h  then- a p p l i c a b l e  p a r o l e  p o l i c i e s
t h a t  t r e a t e d  l i f e  impr isonment  a s  o t h e r  sentences w i t h  rega rd  t o  i n h e r e n t  pa ro l e
e l i g i b i l i t y .  N o t h i n g  w i t h i n  s e c t i o n  4701 s u g g e s t s  t h a t  " n o t  exceed ing  twenty
(20) yea rs "  and " l i f e  imprisonment" w e r e  i n t e n d e d  t o  be o t h e r  t han  maximum terms
o f  i n d e f i n i t e  sentences.15 S e c t i o n  4701's  mandatory sentence o f  " n a t u r a l  l i f e "
f o r  a  second homicide o f f e r s  a n  i m p l i c i t  d i s t i n c t i o n  between o r d i n a r y  " l i f e "  and
"na tu ra l  l i f e "  impr isonment ,  t h e  l a t t e r ' l i k e l y  i n t e n d e d  t o  e q u a t e  w i t h  a n
e x p l i c i t  t e r m  o f  " l i f e  impr isonment  w i t h o u t  p a r o l e "  t h a t  f i r s t  appeared i n  t h e
Commonwealth's C r imes  Code f o r t y - t h r e e  y e a r s  l a t e r  a s  a  mandatory  p e n a l t y  f o r
liarson. murder', .16

13. A lso known as "Crimes Code"; Ac t  o f  1939, June 24, P.L .  872.
14. 18 P.S. 14701
15. "The word 'sentence',  when unmodified by the words 'maximum' o r  'minimum' necessar i ly

refers only t o  t h e  maximum sentence f o r  tha t  i s  the legal, sentence." Commonwealth v.
Glover, 156 A a d  114, 117 (Pa. 1959). A l s o  see "When Should a  Judge State a Minimum
Senteme", Stephen G. Young; Pennsylvania Bar Association Quarterly, June 1973.

16. Ac t  o f .  1982, A p r i l  29 ,  P. L .  363, No.  101; 1 8  Pa. Consolidated Statutes Annotated,
Section 3301(b) [18 Pa.C.S.A. §3301(b)].
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1939 Governor's Commission:

The prec ip i ta t ing  event t h a t  evolved i n t o  a  " l i f e -means- l i f e "  m i l l s t o n e  t h a t
continues t o  crush t h o s e  serv ing  terms o f  l i f e  imprisonment t o d a y  was a  1939
creation o f  Governor George Ear le  (1935-1939) who,  responding t o  c r i t i c i s m  o f
the Commonwealth's p a r o l e  system,  appo in ted  a  "Governor's Commission"17 t o
"investigate t h e  appl icat ion o f  cr iminal  penalt ies i n  t h e  Commonwealth a n d  t h e
operation o f  i t s  probat ion .and p a r o l e  systems, and t o  make recommendations f o r
the improvement and strengthening thereof .  1118

Addressing c r i m i n a l  pena l t i es ,  t h e  Commission noted t h a t  " a s  c i v i l i z a t i o n
advanded and the  p r i n c i p l e s  o f  penology were more thoroughly understood, i t  was
gradually r e a l i z e d  t h a t  t h e  i n f l i c t i o n  o f  severe punishment  d i d  l i t t l e  t o
suppress c r imp al though i t  may have sa t i s f i ed  a  wronged ind iv idua l ' s  desire  f o r
vengeance T h e  Commission would a l s o  observe t h a t  a n y  absolute u n i f o r m i t y
in sentencing based upon a  b l ind  " ru le  o f  thumb" i s  as much t o  b e  deplored as i s
an inequa l i ty  i n  t h e  employment o f  sentencing power, t h a t  i n j u s t i c e  produced by
e i ther  causes t h e  law t o  bear unequally on the  whole body o f  offenders. T o  t h a t
end the  Commission proposed an overhaul o f  Pennsylvania's parole  system.

The COmmission opined t h a t  " t h e  v a l u e  and e f f e c t i v e n e s s  o f  p a r o l e  a s  a
weapon i n  suppression o f  crime i s  measured not  so much by t h e  number o f  cases i n ,
which parole  h a s  f a i l e d ,  a s  by the  number i n  which i t  has b e e n  successful."20
Given Pennsylvania's h is to ry  o f  the  successful  p a r o l e  o f  l i f e r s ,  t h e  Commission
clear ly  d i d  n o t  support " l i f e  imprisonment without parole e l i g i b i l i t y " ,  b u t ,  t o
the contrary,  stressed parole  upon imprisonment reaching maximum effectiveness.

The Commission d e p r e c i a t e s  the suggestion .  .  t h a t  an apparently
confirmed cr imina l  s h o u l d  be incarcerated f o r  l i f e  f o r  the  p ro -
tect ion o f  soc ie ty.  T h e r e  may be p a r t i c u l a r  instances i n  which
th is  becomes necessary, b u t  the  r i g h t  o f  the ind iv idua l  t o  a n
opportunity t o  work out h i s  own destiny and wel l -being a t  l i b e r t y
and i n  accordance wi th  the  l a w  outweighs any supposed r i g h t  o f
society t o  deprive him o f  t h i s  opportunity.21

Accordingly, t h e  Commission recommended c rea t ion  o f  a  s ta tewide  f i v e -member
Board o f  Parole empowered with:

17. S i m i l a r  i n  many respects t o  the  2 0 0 2  Senate Resolut ion 1 4 9  Ta s k  Force a n d  Advisory
Committee functioning during 2003-04.

18. Governor's Commission Report,  page 1;  appended t o  P a r o l e  Act  as "Appendix D".
19. idem'( Id. ) ,  p .  4
20. I d . ,  p .  7
21. I d . ,  p .  8



exc lus ive power t o  pa ro le ,  r e p a r o l e ,  c o m m i t  and recommit f o r
v i o l a t i o n  o f  p a r o l e ,  and t h e  d ischarge f rom p a r o l e  a l l  persons
he re to fo re  and h e r e a f t e r  sentenced b y  any c o u r t  i n  t h e  CoMmon-.
weal th t o  imp r i sonmen t  i n  any p r i s o n  o r  pena l  i n s t i t u t i o n
thereo f .22

This s e c t i o n  o f  t h e  recommended p a r o l e  l e g i s l a t i o n  d o e s  n o t  suggest  except ing
those s e r v i n g  l i f e  imprisonment f rom t h e  proposed B O a r d ' s  " e x c l u s i v e  power  t o

p a r o l e , "  t h e  o n l y  recommended excep t i ons  t o  t h a t  e x c l u s i v e  a u t h o r i t y  b e i n g

(1) "persons  sentenced o r  p l a c e d  u p o n  p r o b a t i o n  f o r  a  p e r i o d  o f  l e s s  than  one
year ; "  a n d . ( 2 )  "any.pe rson  sentenced b y  [ a n y  c o u r t  o f  t h i s  Commonwealth] f o r  a
per iod o f  l e s s  t h a n  one y e a r. " 2 3

The Commission p e r c e i v e d  i t s  c h i e f  purpose t o  be c r e a t i o n  o f  a. p a r o l e  system
t h a t  e f f e c t i v e l y  a v e r t e d  " t h e  -baneful  consequences  o f  p o l i t i c a l  i n t e r f e r e n c e
w i t h  t h e  a d m i n i s t r a t i o n  o f  parOle" ,24  conc lud ing  t h a t :

the Super io r  Cour t  i s  t h e  one a p p e l l a t e  t r i b u n a l  o f  s ta tew ide
j u r i s d i c t i o n  f o r  a l l  c r i m i n a l  cases except c a p i t a l  fe lon ies ,  and
hence t h e  appointment o f  t h e  Board and s u p e r v i s i o n  o f  t h e  system
should n a t u r a l l y  and l o g i c a l l y  b e  assigned t o  i t  .  .  e s p e c i a l l y
i n  v iew o f  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  t h e  commit t ing
o f  any f u n c t i o n  o f  t h i s  cha rac te r  t o  t h e  j u s t i c e s  o f  t h e  Supreme
Court.  T h e  second reason f o r  t h e  s e l e c t i o n  o f  a  Cour t  as  t h e
appoin t ing power i s  t h a t  [ t h e ]  Commission b e l i e v e s  t h a t  .  .  t h e
Board would be b e t t e r  p ro tec ted  f r om  p o l i t i c a l  i n f l u e n c e s  i n  t h e
performance o f  i t s  d u t i e s  b y  p l a c i n g  s e l e c t i o n  o f  i t s  members i n
the hands o f  t h e  c o u r t s  r a t h e r  t han  b y  c o n f i d i n g  t h e i r  s e l e c t i o n
to  those b r a n c h e s  o f  government wh ich  a re  f r a n k l y  p o l i t i c a l  i n
charac te r.  T h e  p o i n t  i s  t h a t  t o  g i v e  such power t o  e i t h e r  t h e
l e g i s l a t i v e  o r  execu t i ve  i s ,  j u s t l y  and u n j u s t l y ,  t o  i n v i t e  sus - .
p i c i o n  o f  t h e  i n j e c t i o n  o f  p o l i t i c a l  c o n s i d e r a t i o n s  i n t o  t h e
choices o f  such a  board .  .  . 2

Although t h e  Commission proposed t h a t  o v e r s i g h t  o f  t h e  p a r o l e  a u t h o r i t y  -
inc lud ing  appo in tment  o f  Board members -  be ves ted  i n  t h e  j u d i c i a r y  r a t h e r  t h a n
the e x e c u t i v e ,  t h e  Commission p e r c e i v e d  c o n f l i c t  b e t w e e n  i t s  " S u p e r i o r  C o u r t "
s o l u t i o n  and e x i s t i n g  l a w  t h a t  bar red t h a t  i n t e rmed ia te  c o u r t  f r o m  p a r t i c i p a t i n g
i n  a p p e l l a t e  rev iew o f  " c a p i t a l  cases" ;  26 i . e . ,  f i r s t - d e g r e e  m u r d e r  c a s e s  f o r
Which o n l y  " d e a t h "  o r  " l i f e  imprisonment" c o u l d  b e  imposed b y  t h e  sen tenc ing
cour t .  I t  was t h i s  q u i r k  i n  Pennsy lvania 's  a p p e l l a t e  procedure t h a t  i nduced  t h e
Commission t o  recommend SeCt ion 21 o f  i t s  proposed Paro le  A c t  t o  read :

22. Section 17 of the 1939 Commission'S proposed Parole Act.
23. I d .
24. 1939 Governor's Commission RepOrt, p.  10
25. I d . ,  p .  11
26. 19 P. S .  $1186-§1187; repea led  by  Act  o f  1980, September 23,  P. L .  686, N o .  137;•

effective November 22, 1980
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W i l e  Board i s  hereby au tho r i zed  t o  re lease on parole any c o n v i c t
conf ined i n  any 1 e n a l  i n s t i t u t i o n  o f  t h i s  Commonwealth as t o  whom
power t o  p a r o l e  i s  h e r e i n  granted t o  s a i d  Board e x c e p t  convicts
condemned t o  death or  serving l i f e  is

Thus, a l t h o u g h  t h e  recommended Sec t ion  17  appears t o  empower t h e  Board t o  pa ro le
those s e r v i n g  te rms o f  l i f e  imprisonment,  t h e  proposed Sec t ion  21 would deny t h e
Board a u t h o r i t y  t o  re lease  on p a r o l e  those se rv i ng  l i f e  imprisonment.

1941 Parole Act:
The General Assembly adopted,  f o r  t h e  mos t  p a r t ,  t h e  Commission's r e p o r t  as

the 1941 Paro le  A c t . 2 7  T h e  a c t  prov ided f o r  a  f i v e -member B o a r d  o f  Paro le  w i t h
"exc lus ive  power  t o  p a r o l e  and r e p a r o l e ,  commit and recommit f o r  v i o l a t i o n s  o f
paro le ,  a n d  t o  d i s c h a r g e  f r o m  p a r o l e  a l l  pe rsons  heretofore  a n d  h e r e a f t e r
sentenced b y  any c o u r t  i n  t h e  Commonwealth t o  impr isonment  i n  an p r i s o n  o r  pena l
i n s t i t u t i o n "  -  except  those  sentenced t o  a  maximum pe r iod  o f  l e s s  t han  two  years .

Although t h e  Commission h a d  reasoned t h a t  g r a n t i n g  o f  p a r o l e  i s  a  j u d i c i a l
f unc t i on  n o t  t o  be  en t rus ted  t o  Pennsy lvania 's  l e g i s l a t i v e  o r  execu t i ve  branches,
the General  Assembly r e j e c t e d  t h e  Commission's recommendation t o  v e s t  o v e r s i g h t
o f  t h e  Board  w i t h  t h e  S u p e r i o r  C o u r t ,  o p t i n g  i n s t e a d  t o  r e t a i n  a u t h o r i t y  f o r
paro le  w i t h  t h e  execu t i ve .  T h e  General Assembly conc luded t h a t  t h e  g r a n t i n g  o f
paro le a n d  supe rv i s i on  o f  paro lees  a r e  p u r e l y  a d m i n i s t r a t i v e  f u n c t i o n s  t h a t  may
be cons igned  t o  non- j u d i c i a l  a g e n c i e s .  T h e  a c t  a l s o  a u t h o r i z e d  t h e  B o a r d  t o
extend t h e  p e r i o d  o f  p a r o l e  beyond t h e  c o u r t -imposed maximum p r o v i d i n g  t h a t  t h e
board-amended maximum n o t  exceed t h a t  es tab l i shed  b y  l a w  f o r  t h e  o f f e n s e .

The Paro le  A c t  was soon cha l lenged a s  v i o l a t i n g  m u l t i p l e  p r o v i s i o n s  o f  t h e
Commonwealth's c o n s t i t u t i o n .  T h e  s t a t e ' s  h i g h e s t  c o u r t  h e l d  i n  Banks v .  Cain28
t h a t  t h e  a c t  d i d  n o t  under take t o  f i x  punishment f o r  any c r i m e  a n d  t h e r e f o r e  was
not  an  assumption o f  j u d i c i a l  a u t h o r i t y  f o r  t h e  Board  t o  a d m i n i s t e r  t h e  v e r y
cond i t ions  o f  punishment t h a t  t h e  l a w  prescr ibed and wro te  i n  a  j u d g e ' s  sentence;
i . e . ,  t h a t  t h e  minimum t e r m  o f  a  r e q u i s i t e  i n d e f i n i t e  s e n t e n c e  imposed b y  t h e
cou r t  was in tended as  t h e  da te  a t  Which t h e  o f f e n d e r  cou ld  be pa ro led .

The s t a t e ' s  h i g h e s t  c o u r t  a l s o  opined t h a t  w h i l e  p a r o l e  i s  a n  ame l i o ra t i on
o f  pun ishment ,  i t  does n o t  s e t  as ide  t h e  c o u r t ' s  sentence b u t  i s  i n  l e g a l  e f f e c t
imprisonment because w h i l e  on p a r o l e  t h e  c o n v i c t  i s  bound t o  remain  i n  t h e  l e g a l
custody and under  c o n t r o l  o f  t h e  warden u n t i l  e x p i r a t i o n  o f  t h e  maximum te rm.

27. Ac t  o f  1941, August 6,  P. L .  861; 61 P.S. §331.1 e t  seq.
28. Commonwealth ex re l .  Banks v.  Cain,  28 A.2d 847 (Pa. 1942)
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The B a n k s  c o u r t  concluded t h a t  w h i l e  t h e  minimum t e r m  o f  a n  i n d e f i n i t e  s e n t e n c e

determines p a r o l e  e l i g i b i l i t y ,  t h e  l e g a l  s e n t e n c e  -  t h e  r e a l  sentence  -  i s  t h e

maximum t e r m  s i n c e  i t  s e t s  t h e  p e r i o d  o f  t i m e  t h a t  t h e  s t a t e  i n t e n d s  t o  e x e r c i s e

i t s  c o n t r o l  o v e r  t h e  o f f e n d e r  f o r  h i s  e r r a n t  b e h a v i o r.  B e c a u s e  p a r o l e  m i t i g a t e s

r a t h e r  t h a n  enhances t h e  maximum sentence ,  f o r m u l a t i o n ,  enac tment  o r  o p e r a t i o n  o f

the P a r o l e  A c t  was n o t  u n c o n s t i t u t i o n a l l y  r e t r o a c t i v e  ( e x  p o s t  f a c t o ) .

The c o u r t  f u r t h e r  found  t h a t  a l t h o u g h  t h e  t e r m s  "commuta t ion"  a n d  " p a r o l e "

had been  used i n t e r c h a n g e a b l y  d u r i n g  P e n n s y l v a n i a ' s  h i s t o r y  o f  p a r o l e ,  p a r o l e  i s

no t  a n  a c t  o f  c l e m e n c y  b u t  i s  m e r e l y  a  p e n o l o g i c a l  measure f o r  t h e  d i s c i p l i n a r y

t reatment  o f  inmates  who seem capab le  o f  r e h a b i l i t a t i o n  o u t s i d e  o f  p r i s o n  w a l l s .

Consequently, t h e  1 9 4 1  P a r o l e  A c t  d o e s  n o t  u s u r p  t h e  g o v e r n o r ' s  c o n s t i t u t i o n a l

a u t h o r i t y  t o  commute sentences .

F i n a l l y ,  t h e  c o u r t  found  t h a t  t h e  p o r t i o n  o f  t h e  a c t  t h a t  p e r m i t t e d  t h e

Board t o  e x t e n d  t h e  maximum sentence imposed b y  a  c o u r t  v i o l a t e d  t h e  S e p a r a t i o n

o f  Powers D o c t r i n e 2 9  and  w a s  t h e r e f o r e  u n c o n s t i t u t i o n a l .  T h e  s t a t e ' s  h i g h e s t

cour t  t h u s  d e f i n e d  t h e  concept  and  process  o f  p a r o l e  i n  Pennsy lvan ia !30

29. The pr inc ip le  o f  Separation o f  Powers bars  a n y
the f u n c t i o n  amaus ive ly  committed t o  another
A r t i c l e  I V  (executive) and A r t i c l e  V  ( jud ic iary )

branch
branch.
of t h e

of government from exercising
by A r t i c l e  I I  ( l e g i s l a t u r e ) ,

PennsylmanialXnetitution.*

30. Sections. 17 and 21 o f  the  1941 Parole Act,  i n  t h e i r  Or ig ina l  form: read:
Bangs el Board's
pignor to Masaoupon parole: S E S S I O N  OF 1941.Powsmoi iNottd •  •

with =Root to S E S S I O N  O F  1441 ,  •wok. •
• Section 17. • The board shall have exclusive power to
parole and reparole; commit and recommit for violations of
parole:tmd to discharge from parole all persons heretofore
or hereafter sentenced by. any cotirt in this ComthonWealth
• to imprisonment in any prison or 'penal institution thereof,
whether the same be a  state or county penitentiary,
prison or penal institution, as hereinafter provided. I t
'a further provided that the board shall have • exclUsive
power to supervise any' persOn hereafter placed on pro-
bation by any judge of a court having criminal jurisdiction,
.when the court 'may by special order direct supervision

. by  the board, in which case the • probation case shill be
known as a special case. and the authority of the board
With regard thereto shall be the same as herein provided
with regard to parole Cases within one of the classifications
above set forth: Proiided, however, That the powers and
duties herein conferred shell not extend to persons sentenced
for a maximum period of less than two years, and nothing
herein contained shall prevent any court of this. Common-
wealth from paroling any person sentenced by it for a
maximum period of less than two years: And provided
further, That the period of two years herein referred to

. • shall mean the* entire continuous turn of sentence to
which a person is subject, whether the same be by . one
or more sentences, either to simple imprisonment or to an
indeterminate imprisonment at hard labor, as now or
hereafter • authorised by law. to 'be imposed for criminal
offenses. •

Section 21. The board is hereby authorised to release.
on parole any convict confined in any penal institution
of this Commonwealth as to whom power to 'parole is
herein granted to said board, except convicts condemned to
death or serving life imprisonment,whenever in its opinion
the best interests of the convict justify or require his
being paroled and it does not appear that the interests
of the Commonwealth will• be injured thereby. I f  at the
time  a person is paroled he has been imprisoned for a

imprisonmentto i n  excess of the minimum term of
to which he shall have been sentenced, the period of parole
may be extended by the board beyond the maximum
term imposed, but in no case in excess of the maximum
sentence provided by law for the offense for which he shall
have been sentenced. The power to parole herein granted
to the Board of Parole may not be exercised in the board's
discretion at any time before, but only after, the ex-
piration of the minimum term of imprisonment fixed by
the court in its sentence or by the Pardon Board in a
sentence which has been reduced by commutation.
Said' board shall have the power during the period for
which a person shall. have been sentenced to recommit
one paroled for violation of the terms and conditions
of his 'parole and from time to time to reparole and
recommit in the same manner and with the same pro-
cedure as in the case of an original parole or recommitment,
if, in the jui e a t  of the said board, there is a reasonable
probability a t  the convict will be benefited by again
according him liberty and it does not appear that the
interests of the Commonwealth will be injured thereby.
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. .  .  Except Convicts Condemned t o  Death or  Serving L i f e  Imprisonment.
However, t h e  Banks cour t ,  focusing upon genera l  chal lenges t o  t h e  Paro le

Act, d i d  n o t  a n a l y z e  o r  r e s o l v e  a n  apparent  conundrum created b y  language o f
Section 17 o f  the  a c t  t h a t  granted exclusive author i ty  t o  the  Board o f  Parole t o
parole " a l l  persons" sentenced b y  " a n y  c o u r t "  t o  imprisonment i n  " a n y  pena l
ins t i tu t ion" ,  a n d  t h e  contradictory clause o f  Section 21 t h a t  excepted a  convict
"condemned t o  d e a t h  o r  serving l i f e  imprisonment" f rom the  Board's author i ty  t o
"release on parole a n y  conv ic t  confined i n  any penal i n s t i t u t i o n . "  W h a t  d id  t h e
General Assembly intend when on one hand i t  appears t o  have authorized t h e  Board
to parole a  convict  s e r v i n g  l i f e  imprisonment, b u t  o n  t h e  other  t o  have barred
the Board from releasing t h a t  " l i f e r "  on parole?

The 1939  Penal Code def ined only  maximum terms o f  imprisonment -  t h e  r e a l
sentence according t o  t h e  Banks. court  -  f o r  c r i m i n a l  o f fenses .  T h e  included
section 4701 t h a t  f i x e d  . p e n a l t i e s  f o r  murder d i d  n o t  i m p l i c i t l y  o r  e x p l i c i t l y
require t h a t  sentences o f  l i f e  imprisonment imposed f o r  f i r s t -degree murder b e
construed d i f f e r e n t l y  t h a n  maximum terms imposed f o r  other  offenses.  N o t h i n g  i n
the s t a t u t o r y  sentencing scheme expressly precludes a  c o u r t  f r o m  imposing a n
indef in i te  t e r m ,  a s  appeared t o  b e  requi red  b y  Sect ion 1057 o f  t h e  same Penal
Code, comprised o f  a  minimum term o f  a n y  number o f  y e a r s  t h a t  t h e  c o u r t  would
verceive-as-being less-than-half-cf-theinaximun-term o f - l i f e  i n p r i s o n m e n t v v ; g . i
one-half o r  less  -  o f  o n e ' s  l i f e  expectancy pursuant t o  contemporary actuary
tables.31

Exacerbating t h i s  contrary language o f  Sections 1 7  and 2 1  i s  t h e  l a t t e r ' s
authorization f o r  t h e  Board t o  exerc ise  i t s  d iscret ion t o  re lease a  convict  o n
parole a f t e r  " the  expirat ion o f  the minimum t e r m  o f  imprisonment f i x e d  b y  t h e
court i n  i t s  sentence o r  b y  t h e  Pardons Board i n  a  sentence which h a s  been
reduced by commutation." T h u s ,  t h e  chicken-or- the-egg quandary: Does the  Board

31. Although neither the  Commonwealth's penal/crimes codes nor  sentencing codes have
included provisions that expl ici t ly  preclude a court from attaching a  minimum term of
a specified number o f  yearS to  a maximum term of l i f e  imprisonment, when enacting the
1941 Parole Act ,  t h e  General Assembly included a Section 2 5  (61  P. S .  §331.25) t h a t
expressly precludes _a pourtrfrom imposing a  sentence of probation upon an offender
Cohvidted of  f i rptdbgree murder.

Whenever a n y  person shall be found guilty of  a n y  criminal offense b y
verdict o f  a jury,  plea or otherwise, except murder in  the f i r s t  degree,
in any court of  this Commonwealth, the  court shall  have the power i n  i t s
discretion .  .  .  to  place the person on probation .  .  .

Nothing in Section 25 appears t o  bar a  court from imposing a term of probation upon a
person found guil ty of secomd-degrael murder pursuant to  18 P.S. $4701 even though such
a conviction for  a second homicide mandates imprisonment for  "natural l i f e . "
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not release l i f e r s  on parole  because sentencing cour ts  f a i l e d  t o  impose minimum

terms -  which do not appear t o  be barred by s t a t u t e ,  o r  do courts f a i l  t o  at tach
minimum terms t o  maximum sentences o f  l i f e  imprisonment because the  Parole Board
is  barred from releasing such prisoners on parole?

This dichotomy i s  underscored b y  t h e  Paro le  Board 's  r e l e a s e  o n  p a r o l e  o f

607 l i f e -imprisonment p r i s o n e r s  wicanuted by governors  between 1932 and 1967,32
actions t h a t  appear t o  be contrary t o  Section 2 1 ' s  except ion o f  those cases from
the Board's author i ty  t o  release o n  paro le  inasmuch a s  t h e  " rea l"  sentence t h a t
continued t o  b e  served b y  t h e s e  convicts  remained " l i f e  imprisonMent." E a c h
governor could have simultaneously commuted maximum terms o f  l i f e  imprisonment
in such cases t o  a  s p e c i f i c  number o f  years33 so as t o  defuse t h i s  dilemma, b u t
such has not  been the  pract ice  i n  Pennsylvania.

Moreover, cour ts  rou t ine ly  imposed "consecutive"34 sentences, inc luding terms
of l i f e  imprisonment,  f o r  m u l t i p l e  of fenses;  e . g . ,  f i r s t -degree murder and
robbery. W h i c h  begs t h e  question: Why would courts impose sentences consecutive
to l i f e  imprisonment i f  those  courts believed terms o f  l i f e  imprisonment t o  b e
parole- ine l ig ib le?  Y e t  l i f e r s  were excluded from the Board's then-common pol icy
of "constructive parole"35 pursuant t o  which, r a t h e r  than "aggregating" m u l t i p l e
sentences f o r  purposes o f  parole  a s  required b y  s ta tu te ,36  the  Board p a r o l e d  a
convict a f t e r . s e r v i c e  o f  the  minimum term o f  one sentence t o  immediately begin
serving tisecond sentence.

32. "The Need f o r  Parole Options f o r  L i f e -Sentenced Pr isoners" :  T h e  Pennsylvania Pr ison
Society, J u l y  6 ,  1 9 9 3 ,  c i t i n g  a  1969 Pennsylvania study e n t i t l e d  "Report  o f  L i fe rs .
Released on Parole".

33. For  example, pursuant t o  A r t i c l e  I V ,  S e c t i o n  9 ,  o f  the  Const i tut ion o f  Pennsylvania,
governors commuted a t  l e a s t  828 maximum terms o f  imprisonment between' 1967 and 1981.

34. consecutive sentences o f  imprisonment a re  those e x p l i c i t l y  ordered b y  a  c o u r t  t o  be
served successive t o  r a t h e r  than  simultaneous ("concurrent")  w i t h  each other.  F i r s t
authorized by 19 P. S .  §897 (1937,  J u n e  2 5 ,  P. L .  2093,  No.  4 2 0 ) ,  b u t  suspended i n  1973
and replaced by 42 Pa.C.S.A. §9757 (1974,  December 30 ,  P. L .  1052,  No.  345 ) .

35. Constructive parole  i s  not  a  term used i n  the  Parole Act  but  i s  used by administrat ive
authori t ies,  a n d  recognized by the courts,  i n  cases where a  prisoner i s  paro led  f r o m
one offense where he may b e g i n  t o  serve a  consecutive sentence. Commonwealth ex r e l .
Alexander v.  Rundle, 214  A.2d 3 0 4  n . 2  (Pa .Super.  1965)  A  pr isoner  o n  construct ive
parole i s  n o t  re leased  f r o m  pr ison  although paroled on h i s  o r i g i n a l  sentence. Hines
v.  P a .  Board o f  Probat ion  and Paro le ,  4 2 0  A . 2 d  3 8 1 ,  3 8 3  ( P a .  1980) C o n s t r u c t i v e
parole was usual ly  appl ied t o  consecutive sentences imposed by d i f f e r e n t  c o u r t s  o r  a t
d i f fe ren t  terms o f  c o u r t ;  i t  was e f f e c t i v e l y  e l iminated  by the  Pennsylvania Supreme
Court i n  Commonwealth v.  Tilghman, 673  A.2d 898 (1996 ) .

36. Aggregation o f  sentences o f  imprisonment ( former ly  required by 19 P. S .  15897; cur ren t l y
by 4 2  Pa.C.S.A.  1)9757) i s  the  process o f  adding t h e  minimum terms and t o t a l i n g  t h e
maximum terms o f  consecutive i n d e f i n i t e  sentences i n  order t o  create  a  s ing le ,  cumu-
l a t i v e  i n d e f i n i t e  sentence; e . g . ,  aggregat ion o f  two consecutive f i v e - t o -ten-year
sentences r e s u l t s  i n  a n  i n d e f i n i t e  sentence o f  t en - t o -twenty years t o  which paro le
e l i g i b i l i t y  does not  apply u n t i l  t en  years have been served.
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Construct ive p a r o l e  a l lowed a  con f ined  " p a r o l e e "  t o  con t inue  s a t i s f y i n g  t h e

maximum term o f  t h e  f i r s t  sen tence  w h i l e  s e r v i n g  t h e  minimum t e r m  o f  a  second;
i . e . ,  a  t w o - f o r -one c r e d i t  o f  " imp r i so n me n t " .  T h i s  p r o c e s s  c o u l d  r e s u l t  i n
several  o v e r l a p p i n g  sentences b e i n g  se rved  s i m u l t a n e o u s l y  w i t h o u t  " r e l e a s e  o n
paro le . "  Y e t ,  d e s p i t e  S e c t i o n  1 7  o f  t h e  Paro le  A c t  a u t h o r i z i n g  t h e  B o a r d  t o

paro le a l l  conv i c t s  s e r v i n g  two o r  more years  o f  impr isonment,  t h e  Board excluded
l i f e r s  f r o m  " c o n s t r u c t i v e  pa ro le "  t o  consecut ive sentences desp i t e  such " p a r o l e "
being r e c o n c i l a b l e  w i t h  t h e  " re lease  on p a r o l e "  language o f  Sec t i on  21 .

The fo rego ing  amb igu i t i es  abs t ruse l y  c o n v e r t e d  c o u r t -imposed maximum te rms
o f  s i m p l e  " l i f e  imprisonment"  t o  " l i f e -w i t hou t -pa ro le "  sentences.  W a s  t h i s  t h e

i n t e n t  o f  t h e  1941 l e g i s l a t u r e  g i v e n  t h a t  l i f e r s  h i s t o r i c a l l y  h a d  been  paro led

v i a  a  process p r o c e d u r a l l y  i d e n t i c a l  t o  t h a t  o f  n o n - l i f e r  c o n v i c t s ?  R e g a r d l e s s
o f  l e g i s l a t i v e  i n t e n t ,  t h e  de te rm ina t i on  o f  when a  c o n v i c t  " s e r v i n g  l i f e  i m p r i -
sonment" became e l i g i b l e  f o r  " r e l e a s e  o n  p a r o l e "  b y  t h e  Board o f  Pa ro le  remained
w i t h  t h e  Board  o f  Pardons a n d  governor  p u r s u a n t  t o  t h e  "commutat ion" p rocess
appl ied t o  a l l  p a r o l e  a p p l i c a n t s  p r i o r  t o  t h e  1941 P a r o l e  A c t . 3 7

Legislat ive I n t e n t  -  -  Only 'Meath" Sentences I n e l i g i b l e  f o r  Parole? ?  ?:
With in  f o u r  years  o f  c r e a t i n g  t h e  Board  o f  Pa ro le ,  t h e  Pennsylvania General

Assembly o s t e n s i b l y  in tended t o  repud ia te  t h e  i n c o n s i s t e n t  c l ause  o f  S e c t i o n  2 1
o f  t h e  1941 P a r o l e  A c t  t h a t  excepts persons " s e r v i n g  l i f e  impr isonment"  f r o m  t h e
Board's a u t h o r i t y  t o  " r e l e a s e  on pa ro le "  and t h e r e f o r e  f r om p resc r ibed  i n d e f i n i t e
sentences. S i g n i f i c a n t l y  ove rhau l i ng  t h e  Commonwealth's p e n a l  sys tem,  t h e  1945
General Assembly  unanimously approved a  t r i l o g y  o f  co j o i ned  enactments f o r  t h e
"sentencing",38 t h e  "more e f f e c t i v e  t rea tmen t " ,39  a n d  "maintenance"40 o f  "male

37. Supra. a t  note 12
38. 1945, May 15, P.L .  569, No. 229; 19 P.S. §1161-§1162 ("Sentence o f  Male Prisoners and

Defective Del inquents") :  " A n  A c t  t o  provide f o r  t h e  sentencing o f  male pr isoners
convicted o f  c e r t a i n  cr imes,  t h e  commitment o f  defect ive delinquents, a n d  repeal ing
certain laws."

39. Ac t  No. 230 o f  May 15 ,  1945:  "An  A c t  r e l a t i n g  t o  t h e  more e f f e c t i v e  treatment o f
persons convicted o f  c r ime  o r  committed a s  defect ive del inquents;  c rea t i ng  i n  t h e
Department o f  Welfare t h e  Pennsylvania Diagnost ic  and C lass i f i ca t i on  Center ;  p r o -
viding f o r  the diagnosis and c lass i f i ca t ion  o f  persons sentenced o r  committed by the
courts t o  ' a  State i n s t i t u t i o n ' .  .  . "

40. A c t  231 o f  May 15, 1945: "An Act creating cer ta in  penal and correct ional  i n s t i t u t i o n s
and Boards o f  Trustees t o  manage them, abo l i sh ing  c e r t a i n  penal  and cor rec t iona l
ins t i tu t ions .  .  . "
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Persons"41 c o n v i c t e d  o f  c r ime  o r  "commit ted as  d e f e c t i v e  d e l i n q u e n t s . "  S e c t i o n  1

o f  A c t  229,  t h e  f i r s t  a n d  most r e l e v a n t  o f  t hese  t h r e e  s t a t u t e s ,  d e c l a r e d :
For t h e  more c o n v e n i e n t  punishment o f  c r i m i n a l s  a n d  t h e
t reatment  o f  d e f e c t i v e  de l i nquen ts ,  t h i s  Commonwealth s h a l l
c o n s t i t u t e  one d i s t r i c t ,  a n d  every m a l e  person w h o  s h a l l
be conv ic ted  i n  any cou r t  o f  t h i s  Commonwealth o f  any cr ime
or  c r imes ,  a n d  who would be s e n t e n c e d  by  t h e  c o u r t  t o  an
i n d e f i n i t e  sentence i n  a  p e n i t e n t i a r y,  o r  t o  a  genera l  s e n -
tence i n  an i n d u 8 t r i a l  schoo l ,  s h a l l  h e r e a f t e r  be sentenced
by t h e  proper  c o u r t  t o  " a  S t a t e  i n s t i t u t i o n " ,  e i t h e r  on  an
i n d e f i n i t e  sen tence  w i t h  a  maximum and a  minimum i n d i c a t e d ,
or  on  a  genera l  sentence, a s  t h e  case may be.

To which c o n v i c t s  d i d  t h e  General Assembly i n t e n d  f o r  i n d e f i n i t e  sentences
t o  b e  app l i ed?  M o s t  p e r t i n e n t ,  t o  whom were i n d e f i n i t e  sentences n o t  t o  a p p l y ?
Other t h a n  p r o v i s i o n s  f o r  g e n e r a l  sen tences  f o r  d e f e c t i v e  de l i nquen ts ,  A c t  229,
f o r  t h e  mos t  p a r t ,  p a r r o t s  p r i o r  penal  s t a t u t e s  t h a t  r e q u i r e d  a l l  sentences
except " s i m p l e  imprisonment"42 t o  b e  i n d e f i n i t e  w i t h  s t a t e d  maximum and minimum

terms. However, u n l i k e  f o rmer  sentencing s t a t u t e s ,  S e c t i o n  2  o f  A c t  229 c l e a r l y
excepted t h e  c a p i t a l -case sen tence  o f  " d e a t h " -  b u t  n o t  i t s  a l t e r n a t i v e  o f  l i f e
imprisonment -  f r om  t h e  i n d e f i n i t e  s e n t e n c i n g  requ i rement  o f  Sec t i on  1 :  "Piatblpa
herein contained s h a l l  be construed t o  apply t o  death sentences."

I f  t h e  p r i n c i p l e s  o f  s t a t u t o r y  cons t ruc t i on  t h a t  r e q u i r e  " s t r i c t  c o n s t r u c -
t i o n "  o f  pena l  s t a tu tes43  and mandate t h a t  an  "excep t ion  expressed i n  a  s t a t u t e
s h a l l  be  cons t rued  t o  exc lude a l l  o thers"44 were t o  have been a p p l i e d  t o  A c t  229,
cour ts  would have been compelled t o  impose i n d e f i n i t e  sentences o f  l i f e  i m p r i s o n -
ment w i t h  maximum t e r m s  o f  " l i f e "  and minimums o f  a  s p e c i f i e d  numbers o f  yea rs .
Moreover, S e c t i o n  3  o f  A c t  229 express ly  p r o v i d e s  f o r  t h e  repea l  o f  a l l  a c t s  and
par ts  o f  a c t s  i n s o f a r  as  t h e y  " a r e  i n c o n s i s t e n t  h e r e w i t h . "  Wa s  n o t  Sec t i on  21 o f

the Paro le  A c t  " i n c o n s i s t e n t  herewi th?"

/ 7 \

41. I n  c o n t r a s t  t o  i n d e f i n i t e  sentences requ i red  f o r  ma le  o f f e n d e r s  ( s u p r a .  a t  n o t e  6 ) ,
from 1 9 1 3  u n t i l  1968 females were sentenced pursuant  t o  t h e  Muncy A c t  (1913,  J u l y  2 5 ,
P.L .  1311,  a s  amended 6 1  P. S .  §551 e t  s e q . )  t h a t  p r o v i d e d  mandatory a n d  e x c l u s i v e
procedure and sentenc ing f o r  women conv ic ted o f  a  c r ime  pun ishab le  b y  impr isonment  o f
more t h a n  one yea r.  T h e  a c t  requ i red  i m p o s i t i o n  o f  i nde te rm ina te  o r  genera l  sentences
comprised o f  o n l y  a  maximum term s p e c i f i e d  b y  l a w  f o r  t h a t  c r ime -  t o  be  served a t  t h e
State I n s t i t u t i o n a l  Home f o r  Women a t  Muncy. T h e  Muncy A c t  was h e l d  u n c o n s t i t u t i o n a l
by t h e  Pennsylvania Supreme Court  i n  Commonwealth v .  D a n i e l s ,  243  A .2d  400 (1967) ,  a n d
repealed b y  t h e  A c t  o f  1992, December 14,  P. L .  887 ,  No .  142 .

42. F o r  example ,  t h e  A c t  o f  1911 ( 1 9  P.S.  §1057 o f  t h e  1939 P e n a l  Code) c o j o i n e d  p a r o l e
and s e n t e n c i n g  inasmuch a s  pa ro le  e l i g i b i l i t y  was d i c t a t e d  -  except  f o r  sentences o f
"s imple impr isonment "  -  b y  t h e  e x p l i c i t  o r  i m p l i c i t  minimum t e r m  o f  t h e  mandatory
i n d e f i n i t e  sen tence.  •

43. Ru les  o f  [ S t a t u t o r y ]  Cons t ruc t ion ;  1992,  December 6 ,  P. L .  1339,  No.  290 ;  1  Pa .C .S .A .
§1924.

44. I d . ,  S e c t i o n  1928: Pena l  p r o v i s i o n s  s h a l l  be  s t r i c t l y  cons t rued  i n  de fendan t ' s  f a v o r .
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However, a p p l i c a b i l i t y  o f  A c t  2 2 9 ' s  p a r o l e - e l i g i b l e ,  i n d e f i n i t e  sentences
to " l i f e  imprisonment" became moot inasmuch a s  A c t  2 2 9  was  se l f -des t ruc t ive !
Section 4  o f  the  a c t  included a  mandate f o r  i t s  e f f e c t i v e  date t o  be f i x e d  by  the
governor i n  a  proclamation " d e c l a r i n g  t h e  establishment o f  a  c l a s s i f i c a t i o n
center" t o  d iagnose and c l a s s i f y  c o n v i c t e d  persons t o  whom the a c t  applied.45
Although Governor M a r t i n  s igned Ac ts  2 2 9 ,  230 and 231 i n t o  law May 15 ,  1945 s o
that Sections 1  and 2  o f  Ac t  229 were  published a s  p a r t  o f  Pennsylvania's penal
code,46 he f a i l e d  t o  issue t h e  required proclamation t o  ef fectuate  the  t r i l o g y.
Thus, t h e  singular  "death" exception t o  parole e l i g i b i l i t y  enacted by a  unanimous
General Assembly never came i n t o  e f fec t !47

Parole- E l i g i b l e ,  Court-Imposed Sentences o f  L i f e  Imprisonment:
The Barr Walker Act  o f  195248 created a  paradox s i m i l a r  t o  t h a t  o f  Act  229.

On one  hand, t h e  B a r r -Walker A c t  appeared t o  r e i t e r a t e  t h e  General  Assembly's
intent f o r  terms o f  l i f e  imprisonment t o  be parole e l i g i b l e .  O n  the  o ther,  i t
exposed a  conundrum when viewed through t h e  pr ism o f  Sect ion  2 1  o f  t h e  Paro le
Act. S e c t i o n  1 o f  t h e  a c t  ( 1 9  P. S .  §1166) provided:

For the  b e t t e r  administration o f  j u s t i c e  and the  more
e f f i c i e n t  punishment, t reatment and r e h a b i l i t a t i o n  o f
persons c o n v i c t e d  o f  the  crime o f  indecent assaul t ,
incest, assau l t  wi th  i n t e n t  t o  commit sodomy, s o l i c i -
ta t ion t o  commit sodomy, sodomy, a s s a u l t  w i th  i n t e n t
to ravish o r  rape,  .  .  .  .  t h e  court ,  i n  l i e u  o f  the
sentence n o w  provided by law,  f o r  each such c r i m e ,
may sentence such person t o  a S ta te  i n s t i t u i t i o n  f o r
an indeterminate term bavingaminimum o f  one day and
a maxima o f  h is  natura l  l i f e .

45. Supra. a t  note 39. T h e  substance o f  Act 230 (1945, May 15, P.L .  570; 61 P.S. §§901-
910) o f  the tr i logy also.was not effectuated by proclamation; -Act 230 Map repealed by
the Act of 1953, J u l y  29,  P. T.  14354 which reorganized Pennsylvania's penal system,
including establishment o f  t h e  Eastern and Western Diagnostic and Classification
Centers.

46. PurdOn's Statutes; 19  P.S. §1161 (Section 1 o f  Act 229) and §1162 (Section 2 ) .
47. Act 229 was repealed by t h e  Act o f  1978, October 4,  P.L .  909, No. 173 (1 Pa.c.s.A.

§2301), because i t  applied only t o  "male" persons. A l though  Act  229 l a y  dormant,
thirty years a f t e r  i t s  enactment, the General Assembly included langhage essentially
identical to  that o f  Act  229 -  except fora general sentences -  i n  a sentencing statute
that did become effective and which plainly provided f o r  the  "right to  parole" fo r  a t
least some terms o f  l i f e  imprisonment (Act of 1974, December 30, P.L.  1052, No. 345;
42 Pa.C.S.A‘ §9756).

48. Act of  1952, January 8,  P.L.(1951) 1851,1.19 P.S. H1166-1174).
AncAct providing for  the sentencing of persons convicted of
certain crimes to  an indeterminate sentence having a minimum
of one day a n d  a maximum of l i f e  in  certain cases; .  .  pro-
viding for the parole .  .  .  o f  persons so sentenced.



The terms " i nde te rm ina te "  and " i n d e f i n i t e "  we re  commonly u t i l i z e d  synonymously by
the Commonwealth's c r i m i n a l - j u s t i c e  system p r i o r  t o  1967.49

Consistent w i t h  Sec t ion  17 o f  t h e  P a r o l e  A c t ,  S e c t i o n  8  o f  t h e  B a r r -Walker
Act ( 1 9  P. S .  p1173) g r a n t e d  t h e  Board o f  Pa ro le  " e x c l u s i v e  c o n t r o l  o v e r  p a r o l e
and repa ro l e  o f  persons sen tenced  under  t h e  p r o v i s i o n s  o f  t h i s  a c t  .  .  .  a t  such
time a n d  u n d e r  s u c h  c o n d i t i o n s  as  t h e  i n t e r e s t  o f  j u s t i c e  may  d i c t a t e . "  T h e
one-day minimum and r e l a t e d  pa ro le  e l i g i b i l i t y  r e q u i r e d  by  t h e  B a r r -Walker Act50
also cor responds w i t h  t h e  p r o v i s i o n  o f  S e c t i o n  2 1  o f  t h e  Pa ro le  A c t  t h a t  " t h e
power t o  p a r o l e  he re in  g ran ted  t o  t h e  Board o f  P a r o l e  may n o t  b e  e x e r c i s e d  a t
any t i m e  be fo re  b u t  o n l y  a f t e r ,  t h e  e x p i r a t i o n  o f  t h e  minimum t e r m  o f  i m p r i s o n -
ment f i x e d  b y  t h e  c o u r t  i n  i t s  sentence o r  b y  t h e  Pardons Board i n  a  sentence
which has been reduced b y  commutation." Howeve r,  S e c t i o n  2 1  a n d  t h e  B a r r -Walker
Act a p p e a r  t o  b e  i r r e c o n c i l a b l e  inasmuch as t h e  fo rmer  p rec ludes  t h e  Board f rom
re/eas ing on  pa ro le  those  se rv i ng  l i f e  impr isonment  w h i l e  t h e  l a t t e r  imposes a
maximum term o f  l i f e  imprisonment -  t h e  " r e a l "  sentence -  t h a t  au tho r i zes  re l ease
on pa r o l e  a t  any t ime !

Did t h e  l e g i s l a t u r e  express an  i n t e n t  v i a  t h e  Ba r r -Walker A c t ,  a s  i t  s e e m s
t o  h a v e  done w i t h  A c t  2 2 9  o f  1945, t o  repea l  t h e  p r o v i s i o n  o f  S e c t i o n  2 1  t h a t
excepted maximum terms51 o f  l i f e  imprisonment f rom re lease  on paro le?  The s t a t e ' s
General Assembly appea rs  t o  h a v e  f ramed t h i s  i n t e n t  i n  t h e  f i n a l  s e n t e n c e  o f
Sect ion 752 o f  t h e  B a r r -Walker A c t  regard ing when such a  p r i sone r  c o u l d  app ly  f o r
paro le :

Nothing i n  t h i s  sec t i o n  s h a l l  be const rued t o  p r o h i b i t  a
person sentenced u n d e r  t h e  p r o v i s i o n  o f  t h i s  A c t  f r o m
making a p p l i c a t i o n  f o r  pa ro le  i n  the  mamier now provided
by l a s .

The "manner now prov ided  by  l aw"  i nc l uded  Sec t ion  21 o f  t h e  1941 P a r o l e  A c t !  T h e
Barr-Walker A c t  t he reby  au thor i zed  these l i f e r s  t o  a p p l y  f o r  p a r o l e  pursuant  t o
Sections 1 7  a n d  2 1  o f  t h e  P a r o l e  A c t  d e s p i t e  t h e  l a t t e r ' s  " l i f e  imprisonment"
except ion t o  " r e l ease  on  p a r o l e . "  H a d  t h e  1952 General Assembly assumed t h a t  i t s
p r i o r  enactments, p a r t i c u l a r l y  t h e  1945  " d e a t h  o n l y "  s t a t u t e ,  h a d  r e p e a l e d  t h e
"serv ing  l i f e  imprisonment" excep t i on  o f  t h e  Paro le  Ac t?

49. Supra. a t  note 1.
50. Section 7 of  the Barr-Walker Act ( 1 9  P.S.  $1172; "Parole o f  Sex Offenders") required

the Parole Board t o  review persons sentenced under the  a c t  within three months of
sentencing, ,

51. Supra. a t  note 15.
52. Supra. a t  mote 50.
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Despite enactment o f  pena l  s t a t u t e s  s u c h  a s  t h e  B a r r -Walker A c t  -  dec la red
uncons t i t u t i ona l  by  t h e  Super io r  Cour t  i n  196753 and repea led  i n  197854 -  t h a t
appeared t o  be i r r e c o n c i l a b l e  w i t h  t h e  " o r  s e r v i n g  l i f e  impr isonment"  e x c l u s i o n

o f  Sec t ion  21 o f  t h e  Paro le  Act55,  t h e  Board o f  Pa ro le  con t inued  t o  e n f o r c e  t h a t
l i f e -imprisonment e x c e p t i o n  t o  re lease  on p a r o l e ,  n o t  because i t  c o u l d  l o g i c a l l y
o r  l e g a l l y  be r econc i l ed  w i t h  t h e  1 9 4 5  o r  1 9 5 2  enactments b u t  because t h e  Board
o f  P a r o l e  a n d  Boa rd  o f  Pardons  had " l e g i s l a t e d "  t h a t  l i f e  imprisonment imposed
f o r  murder pursuant  t o  §4701 o f  t h e  Penal Code was a  minimum r a t h e r  t h a n  maximum
term -  an  i n t e r p r e t a t i o n  c o n t r a r y  t o  c o n t r o l l i n g  h o l d i n g s  o f  t h e  s t a t e ' s  h i g h e s t
cour t .56  T h i s  "execu t i ve  c o n s t r u c t i o n "  o f  t h e  Penal  Code w a s  exacerbated b y  t h e
re luc tance o f  l i f e r s  t o  j u d i c i a l l y  c h a l l e n g e  d e n i a l  o f  p a r o l e  a t t r i b u t e d  t o
Sect ion 21.  W h y  would they?  Sen tences  o f  l i f e  impr i sonment  we re  r o u t i n e l y  and
precedent ly  commuted b y  gove rno rs  a f t e r  s e r v i c e  o f  l e s s  t h a n  t e n  y e a r s  t o w a r d
those l i f e  sentences!57

Parole i n  Pennsylvania -  S i x t y  Years and COunting:

The i n i t i a l  t h i r t y  years  o f  p a r o l e  i n  t h e  Commonwealth h a d  cu lminated i n  a
comprehensive and conso l i da t i ng  1941 Pa ro le  A c t .  T h e  n e x t  t h r e e  decades s a w  the
paro le r a t e  f o r  f i r s t - t i m e  a p p l i c a n t s  r e a c h  n e a r l y  90%! T h e  " o l d "  p r i s o n  system
t h a t  had func t ioned  under  t h e  Department o f  Wel fare  w a s  r e p l a c e d  i n  1953 b y  t h e
Bureau o f  C o r r e c t i o n s  (Bureau) a s  an  i n t e g r a l  p a r t  o f  t h e  Department o f  J u s t i c e .
The ( in ) famous Eastern  S t a t e  P e n i t e n t i a r y,  r e p u t e d  t o  b e  t h e  w o r l d ' s  f i r s t  t r u e
p e n i t e n t i a r y  when opened i n  1829,  w a s  c l o s e d  i n  1970, l e a v i n g  t h e  Bu reau  w i t h
s ta te  c o r r e c t i o n a l  i n s t i t u t i o n s  a t  Camp H i l l ,  D a l l a s ,  G r a t e r f o r d ,  Hun t ingdon ,
Muncy, P i t t s b u r g h  and Rockview -  as  w e l l  a s  a  r e g i o n a l  c o r r e c t i o n a l  f a c i l i t y  a t

53. Commonwealth v.  Dooley, 232 A.2d 45 (Pa.Super. 1967)
54. Jud ic iary  Act  Repealer Ac t ;  1978, A p r i l  28, P.L .  202, No. 53;  1  Pa.C.S.A. §20002(a)];

19 P. S .  §1057 (supra.  a t  n o t e  6 )  and  61 P. S .  §311 ( s u p r a .  a t  n o t e  12 )  were a l s o
repealed by §20002(a).

55. Courts have t r a d i t i o n a l l y  fo l lowed t h e  general  r u l e  o f  s ta tu to ry  construct ion tha t
"whenever the provisions of  two o r  more statutes enacted f ina l ly  by different General
Assemblies are i r reconci lab le,  t h e  statute l a tes t  i n  date o f  enactment s h a l l  p r e v a i l "
(see 1 Pa.C.S.A. §1936).

56. Supra. a t  note 15.
57. Supra. a t  note 3 2 .  A l t h o u g h  stat ist ics were not  maintained by the Board of  Pardons

prior t o  1967, avai lable  data reported that more t h a n  600 l i f e r s  were "commuted"
between 1 9 3 2  a n d  1967. According t o  the  Board's post-1967 s ta t is t ics ,  Governor
Raymond Shafer (1967-1970), t he  l a s t  governor l i m i t e d  t o  a  s i n g l e  four-year term by
the s t a t e  constitution, commuted 94 l i f e  sentences during his term: 1967 ( 2 5 ) ,  1968
(21), 1969 (17) and 1970 ( 3 1 ) .  No tab ly,  t h e  number of  Bureau of Correction inmates
during Governor Shafer's tenure increased from 5 , 6 7 4  t o  6,289 whi le  the  number o f
l i fers  decreased from 449 to  402!
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Greensburg t h a t  had come on l i n e  Ju le  2 ,  1969.  R e v i s i o n s  t o  Pennsy lvania 's  1874

c o n s t i t u t i o n  v i a  a  c o n s t i t u i t i o n a l  conven t ion  r e s u l t e d  i n  t h e  C o n s t i t u t i o n  o f
1968 wh ich ,  i n  p a r t ,  c r ea ted  t h e  Commonwealth Cour t ,  u n i f i e d  t h e  j u d i c i a l  system
under t h e  Supreme Cour t ,  and au thor ized  governors t o  succeed themselves.

Without e x p l i c i t l y  amending p a r o l e  s t a t u t e s ,  Raymond Shafe r,  t h e  l a s t  s i n g l e -

term gove rno r  (1967-1971),  a r t f u l l y  maneuvered •around t h e  min imum-term/paro le-
e l i g i b i l i t y  mandate o f  t h e  P a r o l e  A c t  b y  garner ing  l e g i s l a t i v e  app rova l  o f  a
"pre- re lease"  s y s t e m  f o r  inmates except  those condemned t o  death o r  se rv ing  l i f e
imprisonment. T h i s  l e g i s l a t i o n  created Community S e r v i c e  Cen te rs  ( "CSC" )  a n d
author ized t h e  Bureau  t o  r e l e a s e  i nma tes ,  upon  e x p i r a t i o n  o f  o n e - h a l f  o f  a n

_ e x p l i c i t  minimum te rm,  t o  temporary " f u r l oughs "  a n d / o r  t r a n s f e r  t o  a  CSC.58 T h e
Bureau r o u t i n e l y  t r a n s f e r r e d  p r i s o n e r s  t o  CSCs y e a r s  p r i o r  t o  e x p i r a t i o n  o f
court-imposedHminimums. S u c h  p r e - r e l e a s e  CSC r e s i d e n t s  m o s t  o f t e n  r e t a i n e d
s ta tus  a s  Bureau " i n m a t e s "  f o r  one t o  s i x  months be fo re  be ing l i b e r a t e d  b y  CSC/
Bureau s t a f f s  on consecut ive  seven-day f u r l o u g h s  d u r i n g  t h e  remainder  o f  t h e i r
minimum t e r m s .  U p o n  e x p i r a t i o n  o f  t h o s e  minimums, inmates would a u t o m a t i c a l l y
be paro led by  t h e  B o a r d  o f  Pa ro le .  I f  a  paro lee  served f i v e  y e a r s  o f  uneven t fu l
paro le  ( t e n  years  f o r  a  commuted l i f e r ) ,  t h e  P a r o l e  Board appl ied,  pursuant  t o  a
"Special Maximum Commutation" process, t o  the Board o f  Pardons and  governor t o
commute the  parolee 's  maximum term t o  time served!59

Perhaps most  i l l u s t r a t i v e  o f  a  growing progressive mode was one o f  Governor
Shaffer's f i n a l  a c t s  a s  ch ie f  executive t h a t  torpedoed t h e  dea th  p e n a l t y !  T h e
1961 Genera l  Assembly had  r e j e c t e d  abolishment o f  c a p i t a l  punishment, c h i e f l y
because House members b e l i e v e d  t h e  remaining a l te rnat ive  o f  l i f e  imprisonment t o

58. A c t  o f  1968, J u l y  l b ,  P. L .  351 ,  No .  173;  a s  amended b /  A c t  274 o f  December 2 ,  1970;  61
P.S. §§1051-1054. T h e  Bureau o f  Correct ions  Admin i s t ra t i on  D i r e c t i v e  803, " P o l i c y  and
Procedures f o r  Obta in ing  Pre - re lease  T r a n s f e r " ,  d e f i n e d  p re - re lease  as  i n c l u d i n g  work
re lease,  e d u c a t i o n a l / v o c a t i o n a l  t r a i n i n g  re lease ,  temporary home f u r l o u g h s ,  a n d  com-
munity' s e r v i c e s ;  i . e . ,  Community S e r v i c e  Cen te r  Residency a n d  C o m m i t y  S e r v i c e s
Furlough Program, t h e  l a t t e r  i n c l u d i n g  consecut ive seven- t o - ten  d a y  fu r loughs  f o r  t h e
remainder o f  an  i nma te ' s  minimum term which, i n  e f f e c t ,  became " p a r o l e "  superv ised b y
the Bureau. S e e  " P r o j e c t :  A  Desc r ip t i on  o f  P re - re l ease  i n  Pennsylvania,  1974-75" ;  20
Vi l l anova  Law Review: 967 .

59. A t  l e a s t  820 such " S p e c i a l  Maximum Commutations" occurred between 1968 and 1978, t h e
.combined tenu re  o f  Governor Raymond Shafer  and h i s  successor,  Governor M i l t o n  Shapp.

Commutation o f  C o m m u t a t i o n  C o m m u t a t i o n  S p e c i a l  Maximum
L i f e  Impr i sonmen t  M i n i m u m  M a x i m u m  C o m m u t a t i o n

316 2 9 2  9  8 2 8
"A Study o f  Rec id iv ism Among I n d i v i d u a l s  Granted Clemency";

P h i l l i p  Remminger, P a .  Commission on Crime and Delinquency; May, 1982
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be p a r o l e  e l i g i b l e  a n d  t h e r e f o r e  i n s u f f i c i e n t  r e t r i b u t i o n  f o r  h e i n o u s  m u r d e r s . 6 0

Ye t ,  j u s t  p r i o r  t o  l e a v i n g  o f f i c e ,  G o v e r n o r  S h a f e r  suspended  t h e  d e a t h  p e n a l t y  b y

o r d e r i n g  t h e  " e l e c t r i c  c h a i r "  d i s m a n t l e d  a n d  removed f r o m  t h e  " D e a t h  W i n g "  (BW)

o f  t h e  Rockv iew  p r i s o n ! 6 1

By 1 9 7 1 ,  when  G o v e r n o r  M i l t o n  Shapp began h i s  t e n u r e  a s  P e n n s y l v a n i a ' s  f i r s t

two- t e r m  c h i e f  e x e c u t i v e ,  t h e  l e g i s l a t u r e  was p o i s e d  t o  embark  u p o n  a  m a j o r  o v e r -

h a u l  o f  c r i m e s  a n d  s e n t e n c i n g  s t a t u t e s .  A l t h o u g h  t h e  P a r o l e  A c t  h a d  unde rgone

s e v e r a l  amendments d u r i n g  t h i s  second  t h i r t y - y e a r  m e t a m o r p h o s i s  o f  p a r o l e , 6 2

l i f e r s  h a d  n o t  b e e n  f r e e d  f r o m  S e c t i o n  2 1 ' s  " o r  s e r v i n g  l i f e  i m p r i s o n m e n t "  m i l l -

s tone  t h a t  c o n t i n u e d  t o  b e  c o n s t r u e d  a s  b a r r i n g  r e l e a s e  o n  p a r o l e .  F o l l o w i n g  t h e

1942 C a i n  d e c i s i o n , 6 3  t h e  p o w e r  o f  t h e  B o a r d  t o  p a r o l e  o r ,  i n  t h e  c a s e  o f  l i f e r s ,

t o  n o t  p a r o l e  h a d  n o t  b e e n  q u e s t i o n e d .

60. See debate a t  " L e g i s l a t i v e  Journa l  -  House";  Jung 2 8 ,  1961; p p .  2675-89.  U n c e r t a i n t y
among l e g i s l a t o r s  regard ing  i n t e n t  and meaning o f  " l i f e r  imprisonment"  i s  ev iden t  among
concerns a n d  o p i n i o n s  expressed  b y  House-members.during.debate about  a b o l i S h m e n t . o f
c a p i t a l  punishment i n  Pennsylvania:

Rep. Long:  I f  .  .  .  t h i s  House .  .  .  abo l i shes  c a p i t a l  punishment i n  t h e  S t a t e ,  i f
a man commits murder and ge t s  l i f e  imprisonment,  i s  he  e l i g i b l e  f o r  p a r o l e  a f t e r  a
c e r t a i n  amount o f  years? ( p .  2677)
Rep. Wor ley  (sponsor  o f  t h e  b i l l ) :  Tha t  r i g h t  i s  now i n  ex i s tence  and would  n o t  be
Changed under  t h i s  b i l l ,  excep t  t h a t  every  person would have t h a t  p r i v i l e g e .  ( I d . )
Rep. F o e r s t e r :  i  have come t o  c o n c l u s T O n  t h a t  I  cannot  v o t e  f o r  t h e  b i l l  u n t i l
there a r e  p r o p e r  sa feguards  .  .  .  and a l s o  u n t i l  somebody c a n  p r o v e  t o  me t h a t
l i f e  imprisonment means l i f e  imprisonment. ( p .  2682)
Rep. Ge l fand:  There  i s  a  s t a t u t e  i n  C a l i f o r n i a  which says t h a t  [de fendan ts  se rv ing
11're imprisonment]  c o u l d  be paro led f rom p r i son  .  .  .  We h a v e  n o  such.  s t a t u t e  i n
Pennsylvania a n d  l i f e  impr isonment  c o u l d  mean- l i f e  .  .  .  i n  t h e  y e a r  1954 l i f e
t w d e o r m e n t  i n  Pennsylvania meant  t h a t  a  p r i s o n e r  had t o  se rve  19 .6  years  i n  t h e
p e n i t e n t i a r y  .  .  .  i n  1958, i t  meant t h a t  he  had t o  serve  17.2... .  .  T h a t  i s  what
l i f e  imprisonment means. ( p . . 2 6 9 4 )
Rep. Holman:. S t a t i s t i c s  show t h a t  l i f e r s  make t h e  bes t  p a r o l e  r i s k s .  .  .  I n  t he
words o f  t h e  J o i n t  l e g i s l a t i v e  Committee, " a  mandatory l i f e  sentence,  w i t h o u t  hope
o f  p a r o l e ,  rep resen ts  an u n j u s t i f i e d  d i s t r u s t  o f  t h e  f u t u r e . "

61. "THE CHAIR" was d ismant led and s to red  i n  t h e  basement o f  Rockv iew 's  West Wing.  S i n c e
the "DW" a l s o  s e r v e d  a s  t h e  p r i s o n ' s  a d m i n i s t r a t i v e  c e n t e r ,  t h e  d e a t h  Chamber and
viewing a r e a s  we re  conver ted i n t o  - o f f i c e s  f o r  p r i s o n  " c o u n s e l o r s . "  O n l y  a  s m a l l ,
i so la ted  s e c t i o n  o f  " p r e -execut ion h o l d i n g  c e l l s " ,  i n famous  s i t e  o f  " l a s t  m e a l s " ,
remained as a  reminder  o f  t h e  death p e n a l t y.

62. A l though  each amendatory a c t  addressed m u l t i p l e  f a c e t s  o f  t h e  Pa ro le  A c t ,  examples o f
those changes a r e :  Boa rd ' s  a u t h o r i t y  was extended t o  i n c l u d e  t h e  I n d u s t r i a l  School  a t
Camp H i l l  ( A c t  o f  1 9 4 3 ,  H a y  2 7 , P. L .  767 ) ;  s a l a r i e s  o f  "Board members were i n c r e a s e d
(Act o f  1951 ,  A u g u s t  2 4 ,  P. L .  1401) ;  method o f  comput ing maximum d a t e s  f o r  p a r o l e
v i o l a t o r s  ( A c t  o f  1957, J u l y  3 ,  P. L .  445) ;  and requ i rement  t h a t  P a r o l e  B o a r d  Cons ide r
recommendationt o f  sen tenc ing  j u d g e s  a n d  d i s t r i c t  a t t o rneys  regard ing  p a r o l e  ( A c t  o f
1965, December 27,  P. L .  1230 ) .

63. Supra .  a t  no te  28
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Perhaps t h e  bes t  o p p o r t u n i t y  f o r  l e g i s l a t i o n  c r e a t i n g  a  s p e c i f i c  minimum f o r

terms o f  l i f e  imprisonment occur red  du r ing  1971-72 when Shane Cramer,  a p p o i n t e d

Attorney General  under  Governor Shapp, i n i t i a t e d  what l ie  p r o g r e s s i v e l y  designated
as " A t t o r n e y  Genera l  R a p  Sess ions . "  T h e s e  sessions were conducted b y  A t t o rney
General Cramer pursuant  t o  a  process whereby two p r i s o n e r s ,  e l e c t e d  b y  inmates a t
each o f  t h e  s i x  s t a t e  p e n i t e n t i a r i e s  t h e n  i n  o p e r a t i o n ,  w e r e  t r a n s p o r t e d  b y

pr ison s t a f f  t o  t h e  A t t o r n e y  Genera l ' s  O f f i c e  i n  Ha r r i sbu rg .  S i x  s u c h  meet ings
were he ld  subsequent t o  p e r i o d i c  e l e c t i o n s .

The t e n  men and t w o  women, mos t l y  l i f e r s ,  p a r t i c i p a t i n g  i n  each sess ion  met
i n  a  con fe rence  room w i t h  A t t o rney  General Cramer a n d  s e v e r a l  D e p u t y  A t t o r n e y s
General. I n e v i t a b l y ,  t h e  i n i t i a l  s u b j e c t  o f  d i s c u s s i o n  was p a r o l e  e l i g i b i l i t y
f o r  l i f e  sentences.  C o n t r a r y  t o  p o p u l a r  my th ,  A t t o r n e y  Gene ra l  Cramer  d i d  n o t
o f f e r  a  s p e c i f i c  "minimum" b u t ,  i n s t e a d ,  s t a t e d  a t  each such m e e t i n g  t h a t  i f  t h e
group cou ld  agree o n  a  "number "  o f  y e a r s  f o r  a  proposed minimum t e r m  then  he
would p r e s e n t  t h e  p r o p o s a l  t o  Governor Shapp. A t t o r n e y  G e n e r a l  Cramer  s t a t e d
that  h e  b e l i e v e d  t h e  Governor  w o u l d  p r e s s  f o r  s u c h  l e g i s l a t i o n ,  p a r t i c u l a r l y
given t h e  l a r g e  number o f  commutations o f  l i f e  sentences  t h a t  were t hen  f l o w i n g
from t h e  Governor 's  o f f i c e .

S ix  t imes  these  e l e c t e d  rep resen ta t i ves  at tempted t o  agree on  a.minimum term
and s i x  t i m e s  t h e y  f a i l e d !  The women f rom tiuncy were adamant t h a t  t h e  minimum
should be no more t h a n  seven  yea rs  -  c h i e f l y  because a t  t h a t  t i m e  o n l y  one woman
had served more than  e i g h t  yea rs  toward a  l i f e  sen tence !  T h e  men f r o m  t h e  more
minimum- s e c u r i t y  p r i s o n s  a t  D a l l a s  and  Rockv iew were  s t u c k  i n  t h e  1 0 - 1 2  y e a r
range. I n m a t e s  f r om maximum- s e c u r i t y  f a c i l i t i e s  a t  G r a t e r f o r d ,  Ht in t i r igdon a n d
Pi t tsburgh ,  w h e r e  l i f e r s  r o u t i n e l y  s e r v e d  1 5 - 2 5  y e a r s  p r i o r  t o  commutat ion o f
sentence, pressed f o r  a  much more r e a l i s t i c  15-year  minimum. w h e n  no  agreement
was f o r t h c o m i n g ,  t h e  sess ions  moved on  t o  o t h e r  p r i s o n ( e r )  i s s u e s .  L i f e r s  h a d
f a i l e d  themselves!

S t i l l ,  t h e  p e n o l o g i c a l  pendulum had swung f rom i t s  d a r k ,  n i ne teen th - cen tu r y
r e t r i b u t i v e  apex where "dea th "  had b e e n  a  common pena l t y  f o r  even minor  " c r imes"
and was approaching t h e  r e h a b i l i t a t i v e  peak o f  i t s  ponderous a r c .

Farman v .  Georgia:

A c r e d i b l e  i n d i c a t o r  o f  j u s t  how f a r  t h a t  pendulum had swung was p rov ided  by
the Supreme Cour t  o f  t h e  Un i t ed  S ta tes  when, o n  June 29 ,  1972,  t h e  c o u r t  decided
tha t  processes u t i l i z e d  t o  impose t h e  death  pena l t y  upon s e v e r a l  s t a t e  p r i s o n e r s ,
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including t w o  f r o m  Pennsylvania, were  "capr ic ious" ,  thereby inva l idat ing  those
sentences.64 The court  concluded i n  Furman v.  Georgia t h a t  standards f o r  imposing
"death", espec ia l ly  .upon defendants who had been convicted o f  a s s a u l t  o r  rape
rather t h a n  murder, n o t  o n l y  f a i l e d  t h e  due process mandate o f  t h e  Fourteenth
Amendment t o  t h e  Const i tu t ion  o f  the  United States bu t  a lso  v io la ted  i t s  Eighth
Amendment bar  against c rue l  and unusual punishment. T h e  death penalty was i t s e l f
dead i n  Pennsylvania -  although the General Assembly planned a  contrary eulogy!

The 1971 Crimes Code:

Seeking t o  conso l ida te  under a  s i n g l e  "code"  a  hodgepodge o f  o f f e n s e s  and
penalties, t h e  General Assembly repealed t h e  1939 P e n a l  Code i n  i t s  en t i re ty,
rep lac ing i t  w i t h  t h e  1972 Crimes Code.65 W i t h  a  s t a t e d  purpose o f  g i v i n g  " f a i r
warning o f  t h e  nature  o f  t h e  conduct d e c l a r e d  t o  c o n s t i t u t e  a n  o f f e n s e ,  a n d  o f
the sentences t h a t  may be imposed on c o n v i c t i o n  o f  an  o f f e n s e "  .66 t h e  Crimes Code
def ined c r i m i n a l  o f fenses  o r  c lasses o f  o f fenses  and s e t  f o r t h  t h e  maximum terms
o f  imprisonment a p p l i c a b l e  t o  each.

For example, S e c t i o n  2502 o f  T i t l e  18 de f i ned  v a r i o u s  d e g r e e s  o f  murder67
wh i le  Sect ion 1102 s p e c i f i e d  p e n a l t i e s  o f  " d e a t h "  o r  " l i f e  impr isonment"  f o r
murder o f  t h e  f i r s t  degree  and " twen ty  years"  f o r  second-degree murder.68 Sect ion
_2503-de f i ned  f e l o n i e s  o f  t h e  f i r s t ,  second and t h i r d - d e g r e e .  S e c t i o n  1103 s ta ted
maximum terms o f  20 ,  10  and 7  years ,  r e s p e c t i v e l y,  f o r  those  f e l o n i e s .

64. Furman v.  Georgia, 408 U.S. 238, 92 S.Ct. 2726 (June 29, 1972)
65. Act of 1972,-December 6 ,  P.L .  1482, No. 334; effective June 6 ,  1973. T h e  1972 Crimes

Code, as amended, remains in  effect.  .
66. 18.Pa.C.S.A. §104(4).
67. 18 Pa.C.S.A. §2502: !larder (compare with 18 P.S. §4701 a t  supra. a t  note 14).

(a) A criminal homicide constitutes murder of  the f i r s t  degree
when i t  i s  committed Oy meads of  poison, o r  by l y i n g  i n
wait, o r  by any other kind:of w i l l fu l ,  deliberate and pre-
meditated, kilJ4ng .  .  (or ]  .  .  i f  the actor i s  engaged in
or i s  an accomplice in the commission of ,  o r  an attempt to
commit, o r. f l ight  a f te r  committing, or  attempting to  commit
rObbery, r a p e ,  or.dev ia te  sexual intercourse b y  force or
threat of force, arson, burglary, or  kidnapping.

(b) Any other k inds of murder shall b e  murder o f  the second
degree .  .  .  a  felony of the f i rs t  degree.

68. 18 Pa.C.S.A. §1102: Sentence for  Murder (also comparewith 18 P.S.  §4701 a t  note 14).
(a) A person who has been convicted of a  murder of  the f i r s t

degree s h a l l  be sentenced to death o r  to  a term o f  l i f e
imprisonMent.

(b) A person who has been convicted of  murder of  t h e  second
degree s h a l l  be sentenced to a term of imprisonment not to
exceed 20 years.
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Moreover, a  r e l a t i v e l y  obscure " c a p i t a l  o f fense"  p r o v i s i o n  o f  t h e  1939 Penal

Code, " A s s a u l t  b y  L i f e  P r i sone r " ,69  was molded i n t o  t h e  Crimes Code:

Every person w h o  has been s e n t e n c e d  t o  d e a t h  o r  l i f e
imprisonment i n  any p e n a l  i n s t i t u t i o n  l o c a t e d  i n  t h i s
Commonwealth, and  whose sentence has n o t  been commuted,
who commits an aggravated assau l t  w i t h  a  deadly  weapon
or  i ns t rumen t  u p o n  another,  o r  by any m e a n s  o f  f o r c e
l i k e l y  t o  produce se r i ous  b o d i l y  i n j u r y ,  i s  g u i l t y  o f  a
fe lony and u p o n  c o n v i c t i o n  t h e r e o f  s h a l l  be  sentenced
to s u f f e r  death i n  t h e  manner prov ided b y  l a w,  o r  t o
undergo imprisonment f o r  l i f e  .  .  .

This d e f i n i t i o n  o f  " a s s a u l t "  a s  a  c a p i t a l  o f f e n s e 7 °  o t h e r  t h a n  m u r d e r  becomes
espec ia l l y  s i g n i f i c a n t  when h e l d  up  t o  t h e  l i g h t  o f  t h e  Furman d e c i s i o n !

Although t h e  Cr imes  Code d i d  n o t  a f f e c t  minimum t e r m s  o f  impr isonment  -
except t o  t h e  e x t e n t  t h a t  minimums c o u l d  be no more t han  h a l f  o f  maximum terms
imposed,71 t h e  l e g i s l a t u r e  o p t e d  t o  not,  g i v e  " f a i r  warning"  t h a t  te rms  o f  l i f e
imprisonment were w i t h o u t  p a r o l e  o r  were excluded f rom t h e  umbre l la  o f  i n d e f i n i t e

sentences f o r  which a  s p e c i f i c  minimum t e r m  was r e q u i r e d .  I t  i s  notewor thy t h a t
when t h e  General Assembly had in tended f o r  a  minimum term t o  n o t  b e  imposed f o r
ce r ta in  sentences o r  c l a s s  o f  sentences ,  i t  had e x p l i c i t l y  dec la red  i t s  i n t e n t ;
e .g . ,  t h e  Muncy Ac t72  t h a t  p r o v i d e d  t h a t  " t h e  c o u r t  imposing sen tence  s h a l l  n o t
f i x  a  minimum sen tence ,  b u t  s h a l l  f i x  s u c h  maximum sentence .  .  .  a s  does no t
txceed the'MaXitthiCterm s p e c i f i e d  t y "  law f o r  t h e  c r ime  f o r  which t h e  p r i s o n e r  i s
being sentenced."

Senate B i l l  4 4 0  o f  1971, a  s i s t e r  b i l l  t o  t h e  Crimes Code t h a t  w o u l d  have
concomitant ly c rea ted  a  sen tenc ing  code almost  e x c l u s i v e l y  a p p l i c a b l e  t o  minimum
terms a n d  t h e r e f o r e  p a r o l e  e l i g i b i l i t y ,  d i e d  i n  t h e  House.  B u t ,  t h e  s u b j e c t
matter  o f  B i l l  440 would soon be  resu r rec ted !

Tepporary Death o f  "Death":

Pennsylvania c o u r t s  were compelled t o  r e v i e w,  pursuant  t o  Furman s tandards,
death sentences  imposed u n d e r  t h e  P e n a l  Code and Crimes Cdde. O n  November 1 ,
1972, t h e  Pennsylvania Supreme C o u r t  h e l d  t h a t  a  d e a t h  sen tence  c o u l d  n o t  b e
imposed under s t a t u t e s  such  as  18 Pa.C.S.A. §1102 a n d  §2704 t h a t  p r o v i d e d  f o r  a

69. 18 Pa.C.S.A. §2704, formerly 18 P.S.  §4710.2.
70. "Capi ta l  offense" i s  a  de f i n i t i on  o f  a  penalty r a the r  than o f  a  crime such as f i r s t -

degree murder. Commonwealth v.  Truesdale, 296 A.2d 829, 832 (1972)
71. The mandate o f  1 9  P. S .  §1057 (supra .  a t  note 7) t h a t  a  maximum and minimum must be

stated whenever a  person i s  sentenced f o r  a  cr ime punishable b y  imprisonment i n  a
state penitent iary remained i n  e f f ec t .

72. Supra. a t  note 41.
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" s p l i t  v e r d i c t " 7 3  procedure where t h e  j u r y  h a d  u n f e t t e r e d  d i s c r e t i o n  t o  impose a
death pena].ty.74 C o n s i s t e n t  w i t h  Furman, t h e  s t a t e ' s  h i ghes t  c o u r t  o p i n e d  t h a t
such a  p rocedure  would c o n s t i t u t e  c r u e l  and unusual  pun ishment  C o n s e q u e n t l y ,

condemned p r i s o n e r s  we re  r e l e a s e d  b y  e x e c u t i v e  f i a t  f r o m  d e a t h  r o w s  i n t o  t he

general p o p u l a t i o n s  o f  Bureau  p r i s o n s .  D e a t h  sen tences  r e s u l t i n g  f r o m  s p l i t
ve rd i c t s  w e r e  i n v a l i d a t e d  by  s t a t e  cou r t s  and terms o f  s imp le  l i f e  imprisonment
were imposed i n  those cases.  N o w,  t h e  l e g i s l a t u r e  had no  cho ice  b u t  t o  amend t h e
offending s t a t u t e s !

Second-Degree "Felony" Murder:

On harch 26,  1974,  t h e  General Assembly amended75 t h e  Crimes Code t o  comport
w i t h  Furman. S e c t i o n  2502 n o  l o n g e r  a u t h o r i z e d  a  c o n v i c t i o n  o f  murder o f  t h e
f i r s t  d e g r e e  s imply  because t h e  homicide was committed i n  t h e  f u r t h e r a n c e  o f  a
f e l ony.  S e c t i o n  2 5 0 2  was  f u r t h e r  r e s t r u c t u r e d  t o  d e s i g n a t e  " m u r d e r  o f  t h e
t h i r d  degree" a s  equ iva len t  t o  t h e  f o r m e r  o f f e n s e  o f  second-degree murder.  M o s t
re levant  w a s  t h e  c r e a t i o n  w i t h i n  Sect ion  2502 o f  t h e  o f f e n s e  o f  " f e l o n y  murder "
as "murder o f  t h e  second degree."76

Section 1102 was concomi tan t l y.  amended t o  des ignate  sentences and sentencing
procedures app l i cab le  t o  d e g r e e s  o f  murder rede f i ned  a t  Sec t i on  2502.77 F i r s t -

-
degree murder cont inued t o  b e  pun i shab le  b y  e i t h e r  d e a t h  o r  l i f e  imprisonment,

73. A  " s p l i t  v e r d i c t "  procedure i s  one i n  which t h e  j u r y  f i r s t  i s s u e s  a  d e c i s i o n  o f  g u i l t
and t h e n ,  a f t e r  hear ing  a d d i t i o n a l  ev idence,  rende rs  a  d e c i s i o n  regard ing  t h e  p e n a l t y
to  be imposed.

74. Commonwealth v .  B r a d l e y,  295 A.2d 242 (September 7 ,  1972;  r e h e a r i n g  den ied November 1 ,
1972).

75. A c t  o f  1974, M u t h  26,  P. L .  213 ,  No.  4 6 .
76. 18 Pa.C.S.A. §2502; Murder (see former §2502,.supra. a t  note 67):

(a) A  c r i m i n a l  homicide c o n s t i t u t e s  murde r  o f  t h e  f i r s t  d e g r e e  when committed by
an i n t e n t i o n a l  k i l l i n g .

(b) A  c r i m i n a l  homicide c o n s t i t u t e s  murder o f  t h e  second degree when  t h e  dea th  o f
the v i c t i m  o c c u r r e d  w h i l e  defendant was engaged as  p r i n c i p a l  o r  accompl ice i n .
the p e r p e t r a t i o n  o f  a  f e l o n y.

(c) A l l  other kinds o f  murder sha l l  be murder o f  t h e  t h i r d  degree .  .  .  a  felony
of the f i r s t  degree.

77. 18 Pa.C.S.A. §1102: Sentence f o r  Murder (see former §1102, supra. a t  note 68):
(a) A  p e r s o n  c o n v i c t e d  o f  murder  o f  t h e  f i r s t  deg ree  s h a l l  be  sentenced t o  death

Or t o  a  t e r m  o f  l i f e  imprisonment i n  accordance w i t h  S e c t i o n  1311  o f  t h i s
t i t l e  ( r e l a t i n g  t o  sentencing procedure f o r  murder o f  t h e  f i r s t  d e g r e e ) .

(b) A  person conv ic ted  o f  murder o f  t h e  second degree s h a l l  b e  sentenced t o  a  te rm
o f  l i f e  imprisonment.
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but now p u r s u a n t  t o  p r o c e d u r e s  s p e c i f i e d  a t  Sec t i on  131178 O f . t h e  C r i m e s  Code
t h a t  would s a t i s f y  c o n s t i t u t i o n a l  c o n s t r a i n t s  o f  Furman. T h e  newly enacted non-
c a p i t a l  o f f ense  o f  " f e l o n y "  murder o f  t h e  second degree was t o  b e  p e n a l i z e d  w i t h
a mandatory sentence o f  l i f e  impr i sonment .  T h e  p e n a l t y  aspec t  o f  Sec t i on  2704,
Assault by  L i f e  P r i s o n e r,  was amended t o  read :  " .  .  .  i s  g u i l t y  o f  a  c r ime ,  t h e
penal ty  f o r  which s h a l l  be  t h e  same as f o r  murder o f  t h e  second degree."79 T h o s e

convicted o f  t h i r d - d e g r e e  murder would be  s u b j e c t  t o  t h e  same twenty -year  maximum
term t h a t  had app l i ed  t o  t h e  fo rmer  o f fense  o f  second-degree murder.

The m o s t  s t r i k i n g  a s p e c t  o f  t h i s  i n t e n s i v e  r e v i e w  and r e d e f i n i t i o n  o f  t h e
degrees o f  murder -  p a r t i c u l a r l y  o f  sentences a p p l i c a b l e  t o  e a c h  -  i s  t h a t  t h e
l e g i s l a t u r e  opted t o  n o t  e x p l i c i t l y  prec lude a  p a r o l e - e l i g i b l e  minimum f rom being
appended t o  a  maximum t e r m  o f  l i f e  imprisonment.  W h e t h e r  l i f e  sen tences  were
"wi thout  pa ro l e "  would soon appear t o  have been reso lved !

Thy Sentsmu-ipti

On December 30 ,  1974,  Governor Shapp s igned i n t o  l a w  a  "modern" Sentencing

Code8° t h a t ,  ak in  t o  t h e  1972 Crimes Code, was. in tended_to  conso l i da te  3  mishmash
o f  decades- o l d  sentencing procedures a n d  amendatory p r o v i s i o n s .  T h i s  Sentencing
Code was assigned t o  Chapter 13 o f  t h e  Crimes Code,81 j o i n i n g  Sec t i on  1311 -  t h a t
Chapter's _only p r i o r  e n t r y -  -  -which had- r e s u l t e d - f rom t h e  l e g i s l a t t r e l a  'March,
1974 r e d e f i n i t i o n  and sen tenc i n j  rea l ignment  f o r  degrees o f  murder.82

Although t he  new code comprehensively d e f i n e a  f o r m s  o f  punishment ( e . g . ,
probat ion,  p a r t i a l  conf inement ,  t o t a l  conf inement,  f i n e s ,  r e s t i t u t i o n ) ,  i n c l u d i n g
parameters f o r  a p p l i c a t i o n  o f  each type  o f  p e n a l t y,  t h a t  c o u l d  b e  imposed b y  a
sentencing c o u r t ,  e x p l i c i t  c l a r i f i c a t i o n  o f  Paro le  Pict mandates a t  Sec t ion  975683

78. Chapter 1 3  o f  T i t l e  18, Purdon's Consolidated Statu tes,  had  been reserved f o r  t h e
sentencing code intended t o  have complemented t h e  1972 Crimes Code. I n  compliance
clith Furman, 1 8  Pa.C.S.A. $1311 was t o  provide a  jury with precise legal standards;
e.y. nine "aggravating circumstances" and three "m i t i ga t i ng  circumstances" t o  govern
the "death" versus " l i f e "  penalty phase o f  a  s p l i t  verdict .  I l l u s t r a t i v e  o f  how
rapidly t h e  penological pendulum was t o  swing from i t s  Seventies reformation peak
toward i t s  former retr ibut ive  apex within this f ina l  tri-decade of  the  20th  Century
is the legislature's increase of  the number of "aggravating circumstances" authorizing
a death sentence from 8 to  18 by 2003!

79. Supra. a t  note 69.
80. Act of 1974, December 30, P.L .  1052, No. 345.
81. 18 Pa.C.S.A. $1301 e t  m a . ,  transferred t o  4 2  Pa.C.S.A. $9701 e t  ma .  by the Act of

1980, October 5,  P.L .  93,  No. 142.
82. Supra. a t  note 78
83. 42 Pa.C.S.A. $9756 (18 Pa.C.S.A. $1356); references t o  the  Sentencing Code wi l l  here-

after be cited according to  their  post-1980 designation (supra. a t  note 81).
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appeared t o . b e  the  code's signature f e a t u r e .  S e c t i o n  9 7 5 6 ,  t h e  only  section o f

the Sentencing Code t o  i n c l u d e  t h e  word "parole",  establ ished requirements f o r
imposition o f  a  "Sentence o f  To t a l  Confinement", a s  dist inguished f r o m  o ther
authorized f o r m s  o f  punishment.84 Subsections ( a ) ( b ) 8 5  o f  Section 9756.included
much o f  t h e  language o f  1 9 11  s t a t u t e s  t h a t  h a d  i n i t i a l l y  c r e a t e d  i n d e f i n i t e
sentences w i th  e x p l i c i t  maximum and parole- e l i g i b l e  minimum terms.88

However, i t  was Section 9756(c) t h a t  provided long-overdue c l a r i f i c a t i o n  o f
parole e l i g i b i l i t y  f o r  a l l  sentences o f  t o t a l  confinement b u t  t h o s e  e x p l i c i t l y
excepted i n . t h a t  subsection.

(c) Prohib i t ion  o f  p a r o l .  Except i n  the'case o f  murder o f
the f i r s t  degree,  t h e  court may impose a  sentence t o
impriSonment without the  r i g h t  t o  parole only when:Ca
summary offense i s  charged, -for nonpayment o f  f i n e s  o r
costs, o r  sentence o f  less than 30 days].

The apparent  mandates o f  subsection ( c )  include ( 1 )  t h e  " r i g h t  t o  p a r o l e " ,  a n d
(2) t h e  a p p l i c a b i l i t y  o f  t h a t  r i g h t  t o  a t  l e a s t  some terms o f  l i f e  imprisonment!

F i r s t ,  t h e  " r i g h t  t o  paro le"  guarantee o f  Sect ion 9 7 5 6 ( c )  i s  mere ly  a
re i te ra t ion  o f  t h e  mandatory language o f  Section 1  o f  t h e  1941 Paro le  Act .

Section 1 :  T h e  value o f  p a r o l e  as a  d i s c i p l i n a r y  and
corrective inf luence a n d  process i s  hereby recogn ized
and i t  i s  declared t o  be the  p u b l i c  p o l i c y  o f  t h i s
Commonwealth t h a t  persons s u b j e c t  o r  sentenced t o
imprisonment f o r  crime Shal l ,  o n  release therefrom, b e
subjected t o  a  p e r i o d  o f  parole d u r i n g  w h i c h  t h e i r
rehab i l i t a t ion ,  ad justment  a n d  restorat ion t o  soc ia l
and economic l i f e  a n d  a c t i v i t i e s  s h a l l  be  a i d e d  and
f a c i l i t a t e d  by .  .  .  .  a  competent and e f f i c i e n t  p a r o l e
administration .  .  .  ( 6 1  P. S .  §331.1)

Pursuant t o  t h i s  long-standing "Commonwealth pol icy" t h a t  a l l  p r isoners  h a d  a
r ight  t o  paro le  -  i . e . ,  s h a l l  b e  sub jec t  t o  a  period o f  parole  -  upon release
from imprisonment, Sect ion 9756(c)  simply confirmed t h a t  r i g h t  t o  parole!

84. 42 Pa.C.S.A. §9721.
85. 42 Pa.C.S.A. §9756. "Sentences of  Total Confinement":

(a) General rule.  I n  imposing a sentence of tota l  confinement the court
'.shall a t  the time of sentencing specify any maximum period. upto  the

limit authorized by law and whether the sentence shall commence i n  a
correctional or other appropriate institution.

(b) Minimum sentence. T h e  court Shall impose a,minimum sentence of con-
finement whiCh s h a l l  not exceed one-half  of  t h e  maximum sentence
imposed.

86. Chiefly 19 P.S. §1057 (supra. a t  note 6); Krantz v.  Pa. Board of Probation and Parole,
483 A.2d 1044 (Pa.Cmvath. 1984): significance of a minimum term is  that  i t  establishes
parole e l ig ib i l i ty.



Second., Sec t i on  9756(c) .express ly  mandated t h a t  a  sen tenc ing  c o u r t  may. not

impose a  sentence o f  t o t a l  conf inement w i t h o u t  t h a t  r i g h t  t o  p a r o l e  e x c e p t  when
sentencing f o r  f i r s t -degree  m u r d e r.  E s p e c i a l l y  r e l e v a n t ,  when  addresSing t h e
General Assembly ' s  i n t e n t ,  i s  t h e  l e g i s l a t u r e ' s  enactment  o f  S e c t i o n  9756  j u s t
nine months a f t e r  comprehensive debate t h a t  n o t  o n l y  r e s u l t e d  i n  c r e a t i o n  o f  t h e

offense o f  second-degree " f e l o n y "  murder  a n d  i t s  mandatory  sen tence  o f  " l i f e

imprisonment", b u t  a l s o  i n  amendment o f  t h e  p e n a l t y  f o r  a s s a u l t  b y  l i f e  pr isOner
t o  t h e  "same as  t h e  p e n a l t y  f o r  murder o f  t h e  second degree" .

I t  would be l u d i c r o u s  t o  presume t h a t .  Pennsylvania l e g i s l a t o r s  r ank  so  f a r
t o  t h e  " l e f t "  on  t h e  " I n t e l l i g e n c e  B e l l  Curve" t h a t  w i t h i n  n i n e  months t h e y  had
been c o l l e c t i v e l y  Capable o f  " f o r g e t t i n g "  t h e  r e c e n t  upheaval  o f  Furman t h a t  had
led t o  c r e a t i o n  o f  t h e  non- c a p i t a l  o f f e n s e  o f  second-degree murder and mandatory
sentence o f  l i f e  impr i sonment .  I nasmuch  as  an  o f f e n d e r ' s  " r i g h t  t o  p a r o l e "  i s
cojo ined under Pennsylvania s t a t u t e s  w i t h  impos i t i on  o f  a  minimum term87 requ i r e
by Sec t ion  9756(b) ,  t h e  most l o g i c a l  i n t e r p r e t a t i o n  o f  subsec t i on  ( c )  i s  t h a t  t h e
General Assembly h a d  f i n a l l y  a n d  e x p l i c i t l y  r e q u i r e d  c o u r t s  toLappend s p e c i f i c
paro le- e l i g i b l e  minimum terms t o  sentences o f  l i f e  impr isonment  -  a t  l e a s t  those
imixosed f o r  second-degree murder.  T h i s  i s  e s p e c i a l l y  t r u e  g i v e n  t h e  presumption

- t h a t -  a- l e g i s l a t u r e --says i n -a- s t a t u t e - w h a t - i t -  means --acrd means i n  a- s ta tu te  What
i t  says-.88

Moreover, Sec t i on  2 ( h )  o f  t h e  a c t  c r e a t i n g  t h e  Sentencing Code prov ides  t h a t

" a l l  a c t s  o r  p a r t s  o f  a c t s  a re  repea led i n  so  f a r  as  t h e y  a r e  i n c o n s i s t e n t  h e r e -
w i t h . "  T h e  language o f  Sec t ion  9756(c)  may be somewhat c l oudy  as  t o  t h e  r i g h t  t o
paro le f o r  terms o f  l i f e  imprisonment imposed f o r  f i r s t -degree  murder.  Howeve r,
the language  o f  t h i s  " m o r e - recen t - than-1941" S e c t i o n  9 7 5 6  p l a i n l y  a t t a c h e d  an
e l i g i b i l i t y  f o r  p a r o l e  t o  second-degree l i f e  impr i sonment .  S e c t i o n  9756(c) i s
the re fo re  " l e g a l l y  i ncons i s ten t "89  w i t h  the  p a r o l e  p r o h i b i t i o n  o f  Sec t ion  21 o f
the Paro le  Act90,  t he reby  repea l i ng  i t s  " o r  s e r v i n g  l i f e  impr isonment"  c lause .

87. Commonwealth v .  Sut ley i  378 A.2d 780, 786.(Pa. 1977)1 " l e g a l  sentence i s  the maximum,
the reason being that while the minimum sentence determines parole e l i g i b i l i t y,  t h e
maximum sets fo r th  the period of' time tbat.the state intends to exercise i t s  control,
over the offender for  his errant behavior").

88: Connecticut National-Bank v.  Germain, 503 U.S. 245, 252, 112 S.Ct. 1146, 1149 (1992).
89. Laws are legally inconsistent i f  the mandate or purpOse of  each law cannot be obtained

when both laws operate. on the same indiv idual  simultaneously.
90. 1  Pa.C.S.A. §1936. I f  two statutes are  irreconcilable ("legally inconsistent"), the

latest in  date of f i n a l  enactment should prevail.
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Was i t  t h i s  p a r o l e - e l i g i b l e  " c o n s t r u c t i o n "  o f  S e c t i o n  9756, o r  t h e  hundreds

of  l i f e r s  w h o  had b e e n  paroled91 l u r i n g  t h e  dozen years  p r e c e d i n g  1979, t h a t

induced t r i a l  and a p p e l l a t e  judges ,  d e f e n s e  counsel  and p r o s e c u t o r s 9 2  t o  o f t e n

advise murde r  de fendan ts ,  e s p e c i a l l y  when seek ing  g u i l t y  p l e a s ,  t h a t  persons
serving te rms o f  l i f e  impr isonment  cou ld  be paro led a f t e r  an a r b i t r a r y  number o f
years? W h a t  e l s e  cou ld  e x p l a i n  t h e  Super ior  C o u r t ' s  o p i n i o n  t h a t  "speci f icat ion
OE. mandatory l i f e  impr isonment  f o r  a s s a u l t  b y  i nma tes  a l r e a d y  s e r v i n g  l i f e  i s

c lear ly  intenped t o  serve as  a  deterrent?"93 W h a t  " d e t e r r e n t "  i f  " n o  parole?"
Regardless, l i f e r s  f a i l e d  t o  t i m e l y  u t i l i z e  what appeared  t o  b e  a  favorab le
judiciary t o  challenge t h e  Commonwealth's denial  o f  the  " r i g h t  t o  parole" imposed
by Section 9756!

Notably, one l i f e r  d i d  t r y !  I n  Commonwealth v.  Sourbeer,94 an inmate serving
l i f e  imprisonment fo l lowing conviction o f  a  1976 homicide sought appe l la te  review
of the  sentencing c o u r t ' s  f a i l u r e  t o  impose a  parole- e l i g i b l e  minimum term o f  a
specif ic number o f  years.  However,  Sourbeer based h i s  c l a i m  f o r  a n  i n d e f i n i t e

v

- - A k i n

Clemency Category
_ _Cammale ,

 L i f e
.Cor=de -
M i d =

Co==te •
maina=

. E i m o i .  • -

1968 30 8 187 50

1969 14 7' 126 46

1970 26 4 77 26

1971 45 35 93 .52

1972 '48 25 50 • 36

1973 ' 44 28
1-

44.  4 4

1974 31
., 1 , ...

17 47 64

Year

Clemency Category
o==to--allummr-

ua N W =
C6 - . -
M a l l =

,,,,,
2

1975  22 40 39 73

• 1976 13 . 37 50 74

1977 22  4 7 56. 60 •

1978 - 17 42 52 57

1979 • 3 0 9 5

1980 0 1 i .10

1981 0 0 1 1

• 91 .  " A Study o f  Recidivism Among IndividUalS Granted Executive Clemency i n  PA: 1968-1981";
Report by P h i l l i p  Remminger, Pa .  Commission o f  Crime and Delinquency; May 25 ,  1982.

92. Commonwealth v.  Scarborough, 460 A.2d 310, 311 (Pa.Super.  1083):  possAbi l i ty  Of  parole
from a  l i f e  sentence was f o r  t h e  consideration o f  t h e  P a r o l e  boara  (defendant  w i t h
l i f e  -"Would b e  e l i g i b l e  f o r  parole before codefendant w i th  a  30- t o -60 y e a r  sentence;
Commonwealth v.  Simpson, 5 1 0  A .2d  7 6 0 ,  7 6 3  (Pa .Super.  1986) :  minimum sentence o f  30
years twice as long a s  the  average l i f e  sentence; Commonwealth v .  Ruf fo ,  528 A.2d 4 3 ,
48 (Pa.Super.  1986) :  c i t i n g  Ruffo d ic ta  tha t  30-year minimum i s  twice  the  average l i f e
sentence; Commonwealth v .  Divincenzo, 5 2 3  A .2d  7 5 8 ,  7 6 3  (Pa .Super.  1987) :  minimum
sentence o f  81  years s i x  times a s  l o n g  a s  t h e  average l i f e  sentence; Commonwealth v .
PfehAer, 5 4 0  A.2d 543 (Pa.Super.  1988):  "you know t h a t  a  l i f e  sentence i n  t h i s  s t a t e
is  not  a  l i f e  sentence .  .  .  bu t  t h a t  she would become e l i g i b l e  f o r  parole  wi th in  15
to 2 0  years" ;  Meyers v .  G i l l i s ,  1 4 2  F.3d  664, 665 ( 3 r d  C i r .  1998) :  g u i l t y  p l e a  t o
second-degree murder induced by counsel's 1981 advice t h a t  parole e l i g i b i l i t y  attached
to l i f e  imprisonment.

93. Commonwealth v.  Bryant ,  361  A.2d 350 (Pa.Super. 1976)
94. Commonwealth v.  Sourbeer, 422 A.2d 116 (Pa.  1980) .
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sentence upon language o f  the  "old" Section 105795 r a t h e r  than t h e  more e x p l i c i t
Section 9756  o f  t h e  newly enacted Sentencing Code. T h e  Supreme C o u r t  r e j e c t e d
his argument so le ly  on the  basis t h a t  Section 1057's requirement o f  an i n d e f i n i t e
sentence i n  a l l  cases  o f  imprisonment was i r r e c o n c i l a b l e  w i t h  the  1974 Crimes
Code's Section 1102 t h a t  authorized a  mandatory sentence o f  l i f e  imprisonment;
i . e . ,  Rules o f  Statutory Construction96 provide t h a t  "whenever provisions o f  two
statutes enacted by the  same97 o r  two d i f ferent98  General Assemblies a re  i r recon-
c i lab le  then the  s ta tu te  l a t e s t  i n  date o f  enactment s h a l l  p r e v a i l .

Again, l i f e r s  were l u l l e d  i n t o  f a i l i n g  t o  employ the  precedential  r a t i o n a l e
of Sourbeer t h a t  Section 9756, t h e  s ta tute  l a t e s t  i n  date o f  enactment, must then
take precedent over S e c t i o n  1102;  i . e . ,  S e c t i o n  9 7 5 6 ' s  mandate o f  t h e  r i g h t  t o
parole, f o r  a t  l e a s t  some terms o f  l i f e  imprisonment, m u s t  p r e v a i l  and therefore
impl ic i t l y  repeal99 "o r  s e r v i n g  l i f e  imprisonment" f r o m  S e c t i o n  2 1  o f  t h e
1941 Parole Act .  C l e a r l y ,  inmates were not  inc l ined  t o  f i x  a  system they d id  not
perceive a s  broken! S u c h  a  languid v iew  may b e  excused f o r  pr isoners  serv ing
parole- e l i g i b l e  i n d e f i n i t e  sentences inasmuch as there  was no evidence -  a t  l e a s t
u n t i l  t h e  mid-Eighties -  t h a t ,  except  f o r  some parole  v i o l a t o r s ,  a n y  non- l i f e r
had served a n  e n t i r e  maximum te rm o f  t o t a l  confinement.  H o w e v e r,  l i f e r s  had
again missed- a -golden- opportunityl

Those content wi th  t h e  status quo not only  would soon have  t h a t  confidence
betrayed, b u t  would u l t imate ly  pay a  heavy p r i c e  f o r  disregarding p l a i n  s ta tutory
language t h a t  may have  l i t e r a l l y  s e t  them f r e e  i f  challenged a t  a  t ime when t h e
penological pendulum was s t i l l  near i t s  r e h a b i l i t a t i v e  apex and s t a t e  courts were
inclined t o  fo l low  the r u l e  o f  s ta tutory  construction t h a t  penal s ta tutes  were t o
be s t r i c t l y  construed; i . e . ,  i n  favor  o f  the  defendant.100 Meanwhile,  t h e  parole
authority continued t o  t r e a t  sentences o f  l i f e  imprisonment as "without paro le ."

The Envenomed Eight ies:

Although t h e  Paro le  A c t  was amended o n l y  t w i c e  d u r i n g  t h e  E i g h t i e s ,  t h e
deCade introduced a n  esca la t ing  estrangement between t h e  r e a l i t y  o f  p a r o l e  and

95. Supra. a t  note 6 ;  although 19 P.S. 01057 was repealed i n  1978 (supra. a t  note 54),  i t
technically remained i n  e f fec t  u n t i l  1978 despite subsumption by the  Sentencing Code.

96. Rules o f  Statutory Construction were enacted December 6 ,  1971, P.L .  1339, No. 290.
97. 1  Pa.C.S.A. $1935
98. 1  Pa.C.S.A. §1936
99. 1  Pa.C.S.A. $1971

100. 1  Pa.C.S.A. §1928(b)(1)

- 2 6 -



the Commonwealth's " p u b l i c  p a r o l e  p o l i c y " ;  i . e . ,  r e h a b i l i t a t i o n ,  a d j u s t m e n t  and
r e s t o r a t i o n  o f  p r i s o n e r s  t o  a  p o s t - i n c a r c e r a t i o n  s o c i e t y.  101 G o v e r n o r  Richard
Thornburgh (1979-1986),  a  f o rmer  U.S.  A t t o r n e y  General ,  c a r r i e d  w i t h  h i m  a  ha rd -
l i n e  c r i m i n a l - j u s t i c e  p h i l o s o p h y  perhaps b e s t  i l l u s t r a t e d  by  t h e  nea r - e x t i n c t i o n
o f  t h e  clemency process a s  p r e v i o u s l y  app l i ed  t o  l i f e r s  and non- l i f e r s  a l i k e . 1 0 2

Although Governor Thornburgh 's  r e t r i b u t i v e  v iews r e g a r d i n g  punishment  h a v e  been
commonly " c r e d i t e d "  w i t h  t h e  demise o f  clemency i n  Pennsylvania,  a n  amendment t o
the Commonwealth's c o n s t i t u t i o n  t h a t  i n  1980  conve r ted  t h e  o f f i c e  o f  A t t o r n e y
General f rom a n  appointed t o  e l e c t e d . p o s i t i o n 1 0 3  may have h a d  an  e v e n  g rea te r

impact on  t h e  r e t i r e m e n t  o f  commutation as  an  avenue t o  p a r o l e .

A r t i c l e  I V,  S e c t i o n  9 ,  o f  t h e  1968 C o n s t i t u t i o n  o f  Pennsylvania i nc l uded  t h e

mandate t h a t  t h e  A t to rney  Genera l ,  a long  w i t h  t h e  L ieu tenan t  Governor,  s e r v e  o n
the f i v e -member Board o f  Pardons, a  m a j o r i t y  o f  whom were requ i red .by  A r t i c l e  I V,
Sect ion 9 ,  t o  approve a n  a p p l i c a t i o n  f o r  c lemency p r i o r  t o  c o n s i d e r a t i o n  b y  a
governor. A t t o r n e y s  genera l  no l onge r  were appointed " team p l a y e r s "  o f  governors

requ i r i ng  l o y a l t y .  I n s t e a d ,  a t t o r n e y s  genera l  w e r e  now e l e c t e d  o f f i c i a l s  whose
decisions a n d  a l l e g i a n c e s  r e f l e c t e d  t h e i r  o w n  p o l i t i c a l  a s p i r a t i o n s  t h a t  cou ld
c o n f l i c t  w i t h  t h o s e  o f  a  governor  d u r i n g  subsequent  " c o n t e s t s "  -  p o l i t i c a l  o r
otherwise.  A  g o v e r n o r  could_no l o n g e r  r e l y  on- the - t r a d i t i o n a l  a l l i a n c e -between- -
governors and- t h e i r  -appo in ted-ch ie f - - law-enforcement  o f f i c e r s .  T h e  commutation
process, e s p e c i a l l y  f o r  l i f e r s ,  appeared t o  have become t h e  v i c t i m  o f  i n t e r n a l
p o l i t i c s  inasmuch as  beginn ing i n  1980 t h e  number o f  l i f e r s  be ing  pa ro led  plunged
from a n  a v e r a p  o f  3 0  p e r  y e a r  du r ing  t h e  p r i o r  decade t o  ZERO. C o n s e q u e n t l y,
the number o f  l i f e r s  doubled f r om  750 i n  1978 t o  1,500 i n  1986!

By 1 9 8 2  a  l e g i s l a t i v e l y  c r e a t e d .  Pennsylvania Commission o n  Sen tenc ing  h a d
imposed upon t h e  j u d i c i a r y  "Sentencing Gu ide l ines"  in tended  t o  n a r r o w  d i s c r e t i o n
o f  c o u r t s  t o  f a s h i o n  minimum terms/paro le  e l i g i b i l i t y  t o  correspond t o  i n d i v i d u a l

circumstances o f  o f f e n d e r s . 1 "  T h e  Bureau o f  Co r rec t i on  became t h e  Department o f

101. Supra. a t  page 23.
102. Supra. a t  n o t e  91 ;  see " L i f e  Means L i f e ,  Maybe? An analysis o f  Pennsylvania's Pol icy

Toward L i f e r s " ;  Mark Rowan and Brian Kane, Duquesne Law Review, Vo l .  30,  No. 3 ;  1992.
103. "As a resu l t  o f  a const i tu t iona l  amendment, t h e  At torney General became an  electe0

o f f i c i a l  i n  1980, and the o f f i c e  became an independent department. T h e  designation
Department o f  Jus t i ce  was discontinued. W i t h i n  t h e  executive branch an  OffiCe o f
General Counsel was formed t o  continue the o ld  f unc t i on  o f  an attorney appointed and
subordinate t o  t h e  Governor. A  f u r t h e r  r e s u l t  o f  t h e  amendment was the eventual
creation i n  1984 o f  a  separate Department o f  Correct ions."  I n t r o d u c t i o n  t o  1994
"Pennsylvania Manual."

104. 204 Pa.Code §303.1 e t  seq.
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Correct ions i n  1984, a  remodel ing t h a t  t r a n s f e r r e d  c o r r e c t i o n s  t o  t h e  execu t i ve ' s

O f f i c e  o f  G e n e r a l  Counsel.  B e g i n n i n g  i n  1982,105 s t a t u t e s  r e s l u i r i n g  mandatory

sentences p r o l i f e r a t e d !  B y  1 9 8 7  a n n u a l  d e n i a l s  o f  p a r o l e  a p p l i c a t i o n s  would
mushroom f rom the  10%-19% o f  t h e  Sevent ies t o  36% b y  t h e  mid- E i g h t i e s  and t o  60%
by t h e  mid-Ninet ies !106

Crime c o n t r o l  h a d  become a  " w a r ! "  T h e  "War on  Cr ime" and."War on Drugs",

coined a s  p o l i t i c a l  buzzwords, enabled agenc ies  i n v o l v e d  i n  " f i g h t i n g  c r i m e "  -
i nc lud ing  c o r r e c t i o n s  a n d  p a r o l e  -  t o  g l u t  f r o m  a t r o u g h  o f  seemingly  endless
gDvernment f und ing .  P e n n s y l v a n i a ' s  annua l  c o r r e c t i o n s  b u d g e t ,  supplemented b y
an a r t e s i a n  w e l l  o f  f e d e r a l  f unds ,  would sky rocke t  f r o m  $30  m i l l i o n  i n  1980  t o

1,‘ $ 3 4 6  m i l l i o n  i n  1 9 9 0  t o  more  t h a n  $1 b i l l i o n  by  t h e  end o f  t h e  c e n t u r y.  T h e s e
"wars" f e d , t h e  i n s a t i a b l e  a p p e t i t e  o f  a  burgeoning c o r r e c t i o n s - i n d u s t r i a l -complex
f o r  more inmates -  p a r t i c u l a r  m i n o r i t i e s  -  who had become t h e  commodity o f  cho ice
f o r  sa lvag ing  a  s t a t e  economy f o r m e r l y  f ounded  upon ,  f o r  example, e x p o r t a t i o n  o f
s t e e l  and lumber.

Not o n l y  was p a r o l e  be ing  denied t o  a  d i s t e n d e d  percentage o f  p r i soners ,107
but  paro lees who were t o  be "a i ded  and f a c i l i t a t e d "  b y  t h e  Board o f  P roba t i on  and
Parole were be ing  recyc led  t o  t h e  Department o f  C o r r e c t i o n s  a t _  a_ KaMpant_rate.
The Commonwealth's p a r o l e  a u t h o r i t y  appeared t o  have adopted,  c o n t r a r y  t o  t h e
r e h a b i l i t a t i v e  emphasis o f  S e c t i o n  1 o f  t h e  Paro le  A c t ,  a  "We T r a i l  ' em,  S u r v e i l
'em, N a i l  ' em  and J a i l  ' em"  ph i losophy  o f  supe rv i s i on  t h a t  i n c r e a s e d  t h e  number
o f  these recyc led  inmate commodit ies t o  seve ra l  thousand.108

Pennsylvania DOC demographics i l l u s t r a t e  j u s t  how p r o f i t a b l e  t h e  "wars "  h a d

proven t o  b e ,  n o t  o n l y  f o r  economica l l y  depressed,  p r e d o m i n a n t l y  r u r a l  a r e a s
bidding f o r  p r i s o n s  b u t  a l s o  f o r  ent repreneurs  f eed ing  on  c o r r e c t i o n s  budge ts .
By t he  end o f  t h e  E i g h t i e s ,  t h e  Depar tment 's  p o p u l a t i o n  h a d  t r i p l e d  f r om  7,500
(1979) t o  more t han  22,000 (1990) .109 P r o f i t s  o f  t h e  p r i s o n - i n d u s t r i a l -complex
soared inasmuch as  b y  t h e  e a r l y  N ine t i es  i t  had engendered more t h a n  a  dozen new
DOC p r i sons  t o  house t h e  wars '  c a s u a l t i e s .

105. For example, see 42 Pa.C.S.A. §9714 and §9715.
106. Department o f  Corrections Annual S ta t i s t i ca l  Reports; see 1996 repor t  a t  page 45.
107. Supra. a t  note 106.
108. The Department o f  Corrections repor ted i n  i t s  1996 Annual S t a t i s t i c a l  Report t h a t

6,316 o f  the DOC's 34,537 inmates were parole v io la to rs .
109. I d .
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L i fe  Imprisonment Without Parole (LW)P):

Except f o r  " l i f e  impr isonment" ,  a  "mandatory  s e n t e n c e "  w a s  r a r e l y  f ound  i n
Commonwealth penal  s ta tu tes110  u n t i l  1982 when mandatory minimum sentences became

the General Assembly 's  r e t r i b u t i o n  o f  cho i ce  f o r  o f fenses  i n v o l v i n g  d r u g s  a n d / o r
v io lence.111 L i k e w i s e ,  p r i o r  t o  1982, phrases such a s  " l i f e  w i t h o u t  p a r o l e "  o r
" l i f e  imprisonment w i t h o u t  p a r o l e "  -  o r  r e f e r e n c e s  t o  l i f e  impr isonment  a s  a
"minimum term" -  were n o t  p a r t  o f  Pennsy lvan ia 's  c r i m i n a l - j u s t i c e  v e r n a c u l a r.

That a b r u p t l y  changed w i t h  t h e  1982 enactment o f  t h r e e  s e n t e n c i n g  s t a t u t e s

t h a t .  a u t h o r i z e d .  terms o f  l i f e  imprisonment,  t w o  o f  wh ich e x p l i c i t l y  appended a
"wi thout  p a r o l e "  q u a l i f i e r !  A c t  5 4 ,  s i g n e d  i n t o  l a w  March 8 ,  1982,  p rov i ded  a t
Section 3  o f  t h e  a c t  t h a t :

any person c o n v i c t e d , . o f  m u r d e r  o f  t h e  t h i r d  degree i n  t h i s
Commonwealth who has been p rev ious ly  c o n v i c t e d  a t  any t i m e  o f
murder o r  v o l u n t a r y  manslaughter i n  t h i s  Commonwealth
Shall  be sentenced t o  l i f e  imprisonment.112

P a r t i c u l a r l y  r e l e v a n t  i s  t h e  General  Assembly 's i n c l u s i o n ,  w i t h i n  t h a t  S e c t i o n  3
o f  A c t  54 ,  o f  d i s c r e t i o n  f o r  c o u r t s  t o  impose " l i f e  imprisonment without parole":

Upon c o n v i c t i o n  f o r  a  t h i r d  o r  subsequent c r ime  o f  v i o l e n c e ,
the c o u r t  may, i f  i t  determines t h a t  25  yea rs  o f  t o t a l  con -
finement i s  i n s u f f i c i e n t  t o  p r o t e c t  p u b l i c  safetyy! s e n t e n c e
the_o f fende r  t o  p a r o l e - . - 3

Thus, t h e  i n i t i a l  e x p l i c i t  l e g i s l a t i v e  a u t h o r i z a t i o n  o f  a  sentence o f  " l i f e
imprisonment w i t h o u t  p a r o l e . "  Some  may argue t h a t  t h e  Gene ra l  Assembly s i m p l y
did n o t . k n o w  o r  unders tand  t h a t  w i t h i n  t h e  same s e c t i o n  o f  t h e  same a c t  i t  had
provided f o r  a  sentence o f  " l i f e  impr isonment "  a s  w e l l  a s  a  sen tence  o f  " l i f e
imprisonment w i t h o u t  p a r o l e " ,  a  d i s t i n c t i o n  t h a t  s t r o n g l y  i m p l i e s  a n  i n t e n d e d
d i f fe rence  i n  t r ea tmen t .  H o w e v e r,  such a  c l a i m  o f  ignorance does n o t  d i g n i f y  t h e
sta tus  o f  l e g i s l a t o r s  -  c o l l e c t i v e l y  o r  i n d i v i d u a l l y  -  on  t h e  i n t e l l i g e n c e  B e l l

orN

110. The Act of. September 2 6 ,  1961, P. L .  1664 (3 5  P.S. §780.1-31) authorized a mandatory
maximum term o f  f i v e  years f o r  cer ta in  drug offenses; a l t h o u g h . t h i s  ac t  was repealed
in 1972, superseding enactments retained the f i v e  year mandatory maximum sentence.

111. For example, e f f e c t i v e  June 7 ,  1982: 42  Pa.C.S..A. §9712 (minimum of  f i v e  years f o r
specified o f fenses  committed "w i th  a  v i s i b l y  possessed f i rea rm" ;  §9713 ( f i v e - y e a r
minimum f o r  spec i f i es  v i o l e n t  offenses occurr ing "near pub l ic  t ransportat ion";  ans.
§9714 (minimum o f  f i v e  y e a r s  f o r  spec i f ied  v i o l e n t  o f fenses) .  E f f e c t i v e  January/
February, 1983:  §9717 ( f i ve-year  sentence f o r  offenses against  those  over  6 0  years
of age) ;  §9718 ( t w o  o r  f i v e  yea rs  minimum f o r  spec i f i ed  o ffenses against persons
unapt. 16 years o f  age).

112. 42 Pa.C.S.A. §9715; A c t  o f  March 8 ,  1982, P. L .  169, N o .  54,  $ 3  (authorized " l i f e
imprisonment" f o r  third-degree murder).

113. 42 Pa.C.S.A. §9714; A c t  o f  March 8 ,  1982, P. L .  169, No.  54, $3 (au tho r i zed ' , " l i f e
imprisonment without parole" f o r  t h i r d  or  subseguent offenses).
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Curve, e s p e c i a l l y  s i n c e  r u l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  r e q u i r e  n o t  o n l y  t h a t ,  i n
construing l anguage  o f  a  s t a t u t e ,  a  c o u r t  must assume t h a t  t h e  General  Assembly
intended every  word o f  t h e  s t a t u t e  w o u l d  have  e f f e c t ,  b u t  a l s o  t h a t  l e g i s l a t u r e s
are presumed t o  h a v e  i n t e n d e d  t o  a v o i d  mere surp lusage i n  words s o  a s  t o  g i v e

e f f e c t  t o  every  word.114

Less t h a n  two months l a t e r ,  i n  response t o  an  arson t h a t  r e s u l t e d  i n  m u l t i p l e
deaths, t h e  General  Assembly e x p l i c i t l y  a u t h o r i z e d  a  mandatory sentence o f  l i f e
imyrisonment " w i t h o u t  r i g h t  t o  pa ro l e "  f o r  f i r s t -deg ree  a n d  second-degree murder
re la ted  t o  arson115 -  b u t  added t h a t  " n o  language h e r e i n  s h a l l  i n f r i n g e  upon
the i nhe ren t  powers o f  t h e  Governor t o  commute s a i d  sen tences . "  N o  p r i o r  s t a t u t e
prov id ing f o r  s i m p l e  " l i f e  imyr isonment"  had i nc luded  a  p r o v i s i o n  t h a t  t h e  s o l e
means t o  pa ro le  was commutation! A g a i n ,  o n e  m u s t  presume t h a t  t h e  l e g i s l a t u r e
intended t o  avo id  mere surp lusage!  E s p e c i a l l y  i n d i c a t i v e  o f  i n t e n d e d .  d i s t i n c t i o n
between " l i f e  imprisonment" and " l i f e  imprisonment w i t h o u t  p a r o l e "  a r e  v i e w s  o f
l e g i s l a t o r s '  expressed d u r i n g  deba te  r e l a t e d  t o  t h i s  a c t ;  i . e . ,  t h a t  p rev ious
terms o f  l i f e  imprisonment had been pa ro le  e l i g i b l e . 11 5

Fundamentally, LWOP i s  an  a t tempt  by  a  s o c i e t y  t o  ban i sh  an o f f e n d e r  f o r  t h e
remainder o f  h i s  o r  h e r  n a t u r a l  l i f e ,  a  ph i losophy o f  i n c a p a c i t a t i o n  taken  t o  i t s
( i l ) l o g i c a l  e x t r e m e . 11 7  Th roughou t  t h e  U n i t e d  States, -  LWOP has  u s u a l l y -been a
sanct ion f o r  s p e c i f i e d  f o rms  o f  f i r s t -degree  murder a n d  i s  o f t e n  a n  a l t e r n a t i v e
to  c a p i t a l  punishment o r  t o  a  "normal"  l i f e  sentence.  I n a s m u c h  as  o n l y  one o f
607 Commonwealth l i f e r s  who were r e l e a s e d  d u r i n g  t h e  37 yea rs  preceding 1969 was
again c o n v i c t e d  o f  f i r s t -degree  murder,  " P e n n s y l v a n i a ' s  a d h e r e n c e  t o  a  l i f e -
w i thout -pa ro le  sentencing s t r u c t u r e  bo th  d e f i e s  n a t i o n a l  norm and has no  bas i s  i n
concern f o r  community s a f e t y  o r  t h e  p reven t ion  o f  f u r t h e r  v i o l e n t  c r i m e .  n118

As i l l u s t r a t e d  b y  Pennsy lvan ia  d u r i n g  1 9 8 2 ,  LWOP s e n t e n c e s  a r e  o f t e n  a n
abrupt response t o  p r e c i p i t a t i n g  events th rough  t h e  a c t i o n  o f  a  y a r t i c u l a r  person

114. 1 Pa.C.S.A. §1922(2); Commonwealth v.  Driscoll,  401 A.2d 312,. 315 (Pa. 1979).
115. 18 Pa.C.S.A. §3301(b); Act of  1982, Apri l  29, P.L .  363, No. 101.
116. "Legislative Journal -  House"; Apr i l  28, 1982, pages 1040-1046:

Mr. Ri t ter  (sponsor o f  b i l l ) :  "So we are making sure that i f  you are going to  impose
. .  .  l i f e  imprisonment f o r  an arson murder, that  you a re  going t o  say t h a t  tha t
person sha l l  not  b e  e l ig ib le  for  parole .  .  .  I f  you do not adopt my amendment, the
punishment for  arson-murder would be the death penalty or l i f e  imprisonment .  .  .  So,
I  am changing i t  only to  the degree t h a t  i f  you a r e  going t o  impose a l i f e  sentence
for arson-murder, then there ought to be a l i f e  sentence. .  .  I  want that punishment
to be without possibility of  parole."

117. Derral Cheatwood, "The L i f e  Without Parole Sanction", Crime & Delinquency, Vo l .  34,
No. 1;  January 1988; p a e s  43-59. A s  of January 1987, 29 states had LWOP statutes.

118. Supra. a t  note 32.

- 3 0 -



or sma l l  group who have undertaken t h e  r o l e  o f  mora l  en t repreneurs .  M a n y  b e l i e v e
t h a t  t h e  need f o r  such f u l l  te rms o f  l i f e  imprisonment f o r  murder  c o n v i c t i o n s  i s
j u s t i f i e d  o n l y  b y  a  persona l  mora l  code o r  a  p o l i t i c a l  va lue  judgment.119

I f  t h e  1945 General  Assembly 's mandate t h a t  o n l y  dea th  sentences were t o  b e

excluded f r o m  i m p o s i t i o n  o f  i n d e f i n i t e  sen tences  compr ised  o f  s p e c i f i c  min imum
and maximum terms,  12° o r  t h e  s i m i l a r  language o f  t h e  1974 l e g i s l a t u r e  t h a t  o n l y

those c o n v i c t e d  o f  f i r s t - deg ree  murder  may be sentenced w i t h o u t  t h e  " r i g h t  t o
paro le " ,  a r e  s i g n i f i c a n t ,  e n f o r c e m e n t  o f  sentences o f  s imp le  " l i f e  imprisonment."
as be ing  " w i t h o u t  p a r o l e "  can  no l onge r  be  labe led  a  l e g i s l a t i v e  va lue - judgment.
Regardless, Pennsy lvania  now had two sentencing s t a t u t e s  a u t h o r i z i n g  LWOP!

Castle v.  Pennsylvania Board o f  Probation and Parole:

For t h i r t e e n  years  f o l l o w i n g  enactment o f  t h e  1974 Sentencing Code, n o  l i f e r
j u d i c i a l l y  c h a l l e n g e d  t h e  Commonwealth's f a i l u r e  t o  app ly  t h e  " r i g h t  t o  p a r o l e "
mandate o f  Sec t i on  9756(c)  t o  a t  l e a s t  some sen tences  o f  l i f e  impr isonment.  I n
A p r i l ,  1 9 8 8 ,  F r a n k l i n  C a s t l e ,  s e r v i n g  a  sentence o f  l i f e  imprisonment p u r s u a n t
to  a  1975 c o n v i c t i o n  o f  second-degree murder,121 presented t h e  Commonwealth Cou r t
w i th  what i t  termed " a  case o f  f i r s t  impress ion . "122

Cast le c la imed t h a t  S e c t i o n  9756(c )  c r e a t e d  " a  s t a t u t o r y  r i g h t  o f  p a r o l e
e l i g i b i l i t y  f o r  l i f e  p r i s o n e r s  conv i c t ed .o f  an  o f f e n s e  o t h e r  t h a n  f i r s t -deg ree
murder a n d  c e r t a i n  summary o f f e n s e s . "  H e  f u r t h e r  a l l e g e d  t h a t  t h e  absence o f  a

mod i f i e r  such  as  "minimum", " n o t  l e s s  t h a n "  o r  " a t  l e a s t " ,  common t o  s t a t u t e s
imposing e x p l i c i t  mandatory minimum terms,  r e q u i r e d  " s h a l l  be sentenced t o  l i f e
imprisonment" t o  be  const rued a s  imposing maximum r a t h e r  t han  a  minimum terms.123

The Cas t l e  c o u r t  concluded t h a t  t h e  l e g i s l a t u r e  in tended " l i f e  impr isonment"
t o  be a  mandatory minimum sentence r e g a r d l e s s  o f  absence  o f  a  " m o d i f i e r . "  T h e
cour t  f a i l e d  t o  s t a t e  whether  i t  had considered t h e  mandate o f  t h e  Pennsylvania
Supreme C o u r t  i n  Commonwealth v .  Glover ;124 i . e . ,  when "sentence"  i s  unmodi f ied

119. Supra. a t  note 117.
120. Supra. a t  note 38, and accompanying t e x t .
121. Castle v.  Pennsylvania Board o f  Probation and Parole, 554 A.2d 625 (Pa.Cmw1th. 1989).
122. I d .  a t  page 626.
123. I d .  a t  pages 626-627.
124. Supra. a t  note 15. Con t ra r y  t o  t h e  Cast le  op in ion,  t h e  Pennsylvania Commission o n

Crime and Delinquency subsequently stated tha t  "w i th  the exception o f  t h e  penalties
for f i r s t  and second degree murder .  .  .  the  mandatory sentence speci f ied by s ta tu te
is a  mandatory minimum sentence". " D a t a  f o r  Determining E l i g i b i l i t y  f o r  V io len t
Offender Incarceration and Truth- i n -Sentencing Grants", Appendix B,, page 166; 1994.
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by t h e  words "maximum" o r  "minimum", i t  n e c e s s a r i l y  r e f e r s  o n l y  t o  t h e  maximum

sentence. A d d r e s s i n g  C a s t l t ' s  " r i g h t  t o  p a r o l e "  c l a i m ,  t h e  c o u r t  o p i n e d  t h a t
Sect ion 9756 "does n o t  have as  i t s  stated purpose t h e  c r e a t i o n  o f  e l i g i b i l i t y  f o r
paro le"  b u t  mere ly  s t a t e s  w h a t  a  c o u r t  may o r  may n o t  do  when imposing sentences
i n  c e r t a i n  cases.  S u c h  r a t i o n a l e  n o t  o n l y  does n o t  i n d i c a t e  c o n s i d e r a t i o n  o f  t h e
ru le  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  pena l  s t a t u t e s  a r e  t o  b e  s t r i c t l y  const rued
but a l s o  f a i l s  t o  s t a t e  i f  t h e  c o u r t  considered t h a t  t h e  so le  purpose o f  Sect ion
9756(b) i s  t o  establ ish  parole e l i g i b i l i t y  v i a  a  parole- e l i g i b l e  minimum!125

The c o u r t  f u r t h e r  found t h a t  Sec t ion  9756 i s  n o t  " c l e a r l y  i r r e c o n c i l a b l e "
w i t h  -  and t h e r e f o r e  does n o t  i m e l i e d l y  r e p e a l  -  t h e  p r o v i s i o n  o f  S e c t i o n  2 1  o f
the Paro le  A c t  t h a t  e x c e p t s  t h o s e  " s e r v i n g  l i f e  impr i sonmen t "  f r o m  t h e  PBPP's
au tho r i t y  t o  r e l ease  on p a r o l e .  H e r e  aga in ,  t h e  C a s t l e  c o u r t  d i d  n o t  s t a t e  i f

i t  h a d  cons ide red  w h e t h e r  t h e  Pennsylvania Supreme C o u r t ' s  r a t i o n a l e  i n  Common-
wealth v .  Sourbeer w o u l d  r e q u i r e  t h e  i n d e f i n i t e -sentence mandate o f  Sec t ion  9756
o f  1974 t o  p r e v a i l  over  any p r i o r  LWOP i n t e r p r e t a t i o n  o f  S e c t i o n  11 0 2  o r  Sec t ion
21 o f  t h e  1941 P a r o l e  Ac t .126

The Duquesne Law Review s t r o n g l y  c r i t i c i z e d  t h e  C a s t l e  C o u r t ' s  conc lus ions !
"The Cas t l e  d e c i s i o n  i s  c l e a r l y  r e s u l t  o r i en ted  a n d  f a i l s  t o  adequa te l y  ana lyze
whether S e c t i o n  9756(c )  o f  t h e  Sentencing Code and-Sec t ion  331.21 o f  t h e  Paro le
Act c o n f l i c t .  T h e  c o u r t ' s  r e l i a n c e  o n  t h e  p resumpt ion  a g a i n s t  i m p l i e d  r e p e a l
serves a s  a  w e a k  c r u t c h  o n  which t o  r e s t  t h e  p r o p o s i t i o n  t h a t  t h e  s e c t i o n s  d o
not  c o n f l i c t  a n d  merely s i d e s t e p s  [ t h o s e ]  appa ren t l y  c o n f l i c t i n g  mandates."127
The "Review" a l l e g e d  t h a t  t h e  Cas t le  op in i on ,  " w i t h  i t s  u t t e r  l a c k  o f  a n a l y s i s " ,
h i g h l i g h t s  t h e  d i f f i c u l t  i n t e r p r e t a t i o n  problems f o r  Pennsy lvan ia  c o u r t s  because
o f  " t h e  pa tchwork  manner i n  w h i c h  t h e  l e g i s l a t u r e  h a s  a r r i v e d  a t  t h e  apparent
po l i cy  a g a i n s t  p a r o l e  f o r  l i f e r s .  u128

The s t a t e ' s  h ighes t  c o u r t  re fused t o  rev iew t h e  Commonwealth C o u r t ' s  ho ld ing
i n  Cast le .129 A l t h o u g h  dozens o f  s i m i l a r  c h a l l e n g e s  b a s e d  upon  S e c t i o n  9756

125. Supra. a t  notes 87  and 100; also see Gandy v.  PBPP, 478 A.2d 139 (Pa.Cmw1th. 1984):
minimum sentence merely sets date prior to  which prisoner may not be paroled.

126. The court did not indicate whether i t  had considered t h e  Supreme Court's contrary
conclusion in Sourbeer (supra. a t  note 94 and accompanying text )  that  Section 1057 of
1911, which required indef in i te  sentences, was irreconcilable with Section 1102 o f
1974, that  required a  sentence o f  " l i f e  imprisonment" for  second-degree murder, and
therefore was impliedly repealed by the prevailing las t -enacted statute.

127. Mark Rowan and Brian S. Kane, "Life Means Life,  Maybe? An Analysis of  Pennsylvania's
Policy Toward Lifers"; Duquesne Law Review, Vol.  30 ,  No. 3 ,  Spring 1992, page 672.

128. I d .  a t  page 678.
129. 567 A.2d 653 (Pa. 1989).

rA -  32 -



were f i l e d  b y  l i f e r s  du r i ng  t h e  n e x t  decade, a l l  were denied based upon t h e  Cas t l e

ra t i ona le .  T h e  Supreme Cour t  has y e t  t o  g r a n t  r e v i e w  o f  a n y  o f  t h o s e  c a s e s !

Although the  i s sue  o f  p a r o l e  e l i g i b i l i t y  f o r  l i f e r s  may n o t  have b e e n  t h o r o u g h l y

argued, i t  has been d e f i n i t i v e l y  dec ided !

YEAR COMMUTED
PAROLES
GRANTED

PAROLES TOTAL
ACTIONS

PERCENT
GRANTEDREFUSED

1986 1 2,539 1,410 3,949 64.3
1987 0 3,021 1,665 4,686 64.5
1988 3 3,363 1,557 4,920 68.4
1989 1 3,355 1,745 6,100 65.8
1990 1 - 4,505 1,818 6,323 71.2
1991 6 5,401 1,614 7,015 77.0..
1992 4 5,722 1,858 7,580 75.5
1993 8 5.982 2,211 8,193 73.0
1994 2 5,752 2,898 8,650 66.5
1995 0 4,382 3,843 8,195 53.5
1996 0 5,155 8,114 13,269 38.8

Parole Versus the  Prison- Indus t r i a l  Complex:

Correct ions was q u i c k l y  becoming a  b l u e - r i b b o n ,  p r o f i t - gene ra t i ng  i n d u s t r y.
Not o n l y  was t h e  n a t i o n  exper ienc ing  a  p r o l i f e r a t i o n  o f  bus inesses  -  a n d  t h e i r
lobby is ts  -  s p e c i a l i z i n g  i n  p r i s o n  c o n s t r u c t i o n ,  expans ion  a n d  s e c u r i t y ,  b u t
r u r a l  communities t h a t  once adamantly shunned c o n s t r u c t i o n  o f  p r i sons  NEAR t h e i r
communities now v i g o r o u s l y  competed f o r  such economic s a l v a t i o n .  By  t h e  beginn ing
o f  R o b e r t  Casey 's  two  terms (1987-1994) a s  Governor,  t h e  number o f  Commonwealth
pr isons had b a l l o o n e d . f r O M  on ly  t h r e e  i n  1910 t o  t w e l v e . 1 3 0  M o s t  i n d i c a t i v e  o f
momentum o f  t h e  l u c r i t I V e  p r i s o n - i n d u s t r i a l -complex was t h e  b u r s t  o f  p r i s o n

growth t o  22 b y  1993.131 T h e  DOC's annual  budget  h a d  congruen t l y  increased from
$30 m i l l i o n  i n  1980 t o  $117.5 m i l l i o n  by  t h e  end o f  1994!

Meanwhile, t h e  Commonwealth's p r i s o n  p o p u l a t i o n  h a d  reached 1 6 , 0 0 0 - p l u s ,
inc lud ing  more than  1,600 l i f e r s .  D u r i n g  1987 t h e  PBPP disposed o f  4 ,686  p a r o l e
app l i ca t i ons ,  approv ing  o n l y  65%.132 B y  t h e  end o f  G o v e r n o r  Casey's t enu re ,  t h e
DOC popu la t ion  had aga in  doubled t o  28,297 o f  which 2,806 were l i f e r s :  A l t h o u g h
the pa ro le  r a t e  had r i s e n  t o  a s  much a s  77% dur ing  1991, t h e  PBPP paro led o n l y

130. The Pennsylvania Department o f  Corrections 1996 Annual S t a t i s t i c a l  Report i l l u s t r a t e d
that t h r e e  pr isons e x i s t i n g  i n  1 9 1 0  a t  Philadelphia ("Eastern" -  c losed i n  1970 ) ,
Pittsburgh ("Western") and Huntingdon had been supplemented by  1987 wi th  SCI-Rockview
(1915), SCI-Muncy ( 1 9 2 0  -  f o r  women), SCI -Grater ford  ( 1 9 2 9 ) ,  SCI-Camp H i l l  (1941) ,
SCI-Dallas ( 1 9 6 0 ) ,  SCI-Greensburg (1969) ,  SCI-Mercer ( 1 9 7 8 ) ,  S C I -Waynesburg ( 1 9 8 4 ) ,
SCI-Cresson (1987) and SCI-Frackv i l l e  (1987) .

131. Addit ional DOC pr isons through 1993 were SCI-Retreat  (1988) ,  SCI-Smithf ie ld ( 1 9 8 8 ) ,
SCI-Waymart ( 1 9 8 9 ) ,  S C I -Cambridge Springs (1992  -  f o r  women), Quehanna Boot  Camp
(1992), S C I -Albion ( 1 9 9 3 ) ,  S C I ' o a l  Township (1993) ,  SCI-Greene ( 1 9 9 3 ) ,  SCI-Mahanoy
(1993) and SCI-Somerset (1993 ) .

132. Pa. Department o f  Corrections 1996 Annual S t a t i s t i c a l  Report; see  supra. a t  note 59 .
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66.5% o f  8,650 appl icants rev iewed during 1994.133 P a r o l e  v io la to rs  returned t o
DOC prisons by the  PBPP's amended "we  t r a i l  ' e m ,  s u r v e i l  'em, n a i l  'em and j a i l
'em" philosophy had grown from fewer than 2,000 i n  1986 t o  4 ,302 i n  1995.134 T h e
cojoined DOC and PBPP were experiencing an unprecedented obesi ty  c u l t i v a t e d  b y  a
contagion o f  corrections entrepreneurs!

136.

1987

BOARD OF PARDONS 'STATISTICS
Corsaitation,of L i f e  'Sentences

1993 1994 1995 19961988 1989 1990 1991 1992
Applications 52 95 77. 87 49 65 ,15

. 171eartrogs GVarit.A1!41
Recommended

47.
22

40
23

29
19

20
11

36
20

33
21

22,
16

.25
10

_6
3 , 1

Commutation Granted 3 0 9 4 5 2 1 1. -  0 • 0

Notably, t h e  General Assembly enacted few amendments t o  the  Parole Act during
the Eight ies and e a r l y  N ine t i es .  O f  those, o n l y  a  1990 s t a t u t e  authorizing o r a l
or wr i t ten  input  b y  crime vict ims during r e v i e w  o f  parole  applications135 would
s ign i f icant ly  a f f e c t  denials o f  parole and re la ted  increased i n  pr ison inmates.

By 1987  commutation o f  terms o f  l i f e  imprisonment had  r e a l i s t i c a l l y  become
ext inct  d e s p i t e  l o n e  s igh t ings  i n  1982, 1983 and 1984. A l t h o u g h  Governor Casey
temporarily resusc i ta ted  t h e  commutation process b y  s e l e c t i v e l y  approving t h e
applications o f  26  l i f e r s  -  o f  more than 400 submitted,135 clemency t h a t  had been
successfully appl ied t o  l i f e r s  f o r  several  decades ( a  procedure t h a t  had a f fected
related decisions o f  ju ro rs ,  sentencing courts,  prosecutors, de fense  counsel and
defendants) was destined f o r  t h e  t r a s h  heap o f  a n t i q u i t y.  A  mushrooming number
of l i f e r s  would create a  substant ia l ,  permanent base  f o r  t h e  p r ison - indust r ia l -
complex's insat iab le  appet i te  f o r  more secure and therefore  more cos t ly  prisons.

The &  D e t e c l e :

As previously  noted,  LWOP s ta tu tes  a r e  u s u a l l y  " a n  abrupt  response t o  a
precipi tat ing event."137 Tw o  "events" during t h e  l a s t  year  o f  Governor  Casey's
tenure f i n a l l y  nudged our penological pendulum i n t o  an a n t i -commutation and a n t i -
parole abyss o f  r e t r i b u t i o n  and punishment f r o m  which i t  may never re turn .  T h e
concept o f  being penalized f o r  the  conduct o f  others i s  un iversa l ly  assai led;  y e t

133. I d .
134. I d .
135. A c t  o f  1990, J u l y  1 1 ,  P . L .  476,  N o .  114 .  O t h e r  amendments dur ing  t h i s  t ime-frame

established an "Advisory Committee" (1986)  and required "drug tes t ing"  w i t h i n  45 days
preceding release on parole .

137. Supra. a t  note 117 adi..accompanying t e x t .
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the ac t i ons  o f  these  two  paro lees  i n c i t e d  Pennsy lvan ia  p o l i t i c o s  t o  q u i c k l y  c a s t
a broad n e t  o f  r e t a l i a t i o n  across re lease  mechanisms f o r  c o n v i c t s .

The coup de grace f o r  an  a l ready  m o r t a l l y  wounded c lemency  p rocess  stemmed
from Governor  Casey ' s  1 9 9 4  commutation o f  Reginald  McFadden's sen tence  o f  l i f e

imprisonment.138 Subsequent  t o  r e l ease ,  McFadden was charged w i t h  -  and even tu -
a l l y  c o n v i c t e d  o f  -  m u l t i p l e  p o s t -pa ro le  murders i n  New Yo r k  S t a t e .  D e s p i t e
McFadden h a v i n g  b e e n  o n l y  t h e  second commuted l i f e r  o f  n e a r l y  900 paro led  s i n c e
1930 t o  have aga in  committed f i r s t -degree  m u r d e r,  o p p o s i t i o n  t o  p a ro l e  o f  l i f e r s
resonated. hroughout  t h e  Commonwealth -  and beyond.

Commutation o f  McFadden's l i f e  sentence became t h e  c e n t r a l  i s s u e  i n  t h e  1994
gubernator ia l  e l e c t i o n .  C a n d i d d t e  Tom Ridtge, a  h a r d - l i n e  d i s t r i c t  a t t o r n e y,
bludgeoned h i s  opponent  M a r k  S i n g e l ,  L i e u t e n a n t  Governor  a n d  Chairman o f  t h e
Board o f  Pardons who had recommended.. the re lease  o f  McFadden, w i t h  r e s p o n s i b i l i t y
f o r  t h e  consequences o f  McFadden's re lease .  B e c a u s e  o f  t h e  McFadden i s s u e ,  Tom
Ridge defeated the  p rev i ous l y  f avo red  Mark S inge l  i n  t h e  November, 1994 e l e c t i o n .
There w o u l d  b e  n o  commutat ion o f  a  l i f e  sentence d u r i n g  Governor  R idge 's  two
terms (1995-2001)!  N o t  on l y  d i d  L I F E  MEANS LIFE become a  p o l i t i c a l  c a t c h -phrase
but " l i f e  means death  i n  p r i s o n "  loomed as  r e a l i t y  f o r  those  se rv ing  sentences o f
l i f e  imprisonment.

The s e c o n d p r e c i p i t a t i n g  even t  was t h e  PBPP's 1994 p a r o l e  o f  Rober t  "Mudman"
Simon, a  l ong - t ime  member o f  t h e  "War locks" ,  who on  May 6 ,  1995 sho t  and k i l l e d  a

New J e r s e y  p o l i c e  o f f i c e r .  T h e  avalanche o f  a n t i - p a r o l e  r h e t o r i c  t h a t  f o l l o w e d
brought t h e  Commonwealth's p a r o l e  sys tem t o  i t s  knees! P e n n s y l v a n i a ' s  I n s p e c t o r
General and .Sena te  J u d i c i a r y  Committee l a u n c h e d .  i n v e s t i g a t i o n s  o f  t h e  p a r o l e
system t h a t  r e s u l t e d  i n  recommendations t h a t  t h e  ph i losophy  o f  t h e  DOC and PBPP
should change f r o m  " c l i e n t -centered-. c o r r e c t i o n s "  w h i c h  emphasized.  o f fenders '

,7A r e h a b i l i t a t i o n  t o  one  emphas iz ing  p u b l i c  s a f e t y ,  i n c a p a c i t a t i o n  o f  c r i m i n a l s ,

and deter rence o f  c r ime.139

138. Governor Casey approved Reginald McFadden's clemency app l i ca t ion  on  March 17,  1994
following t h e  recommendation o f  f o u r  o f  the f i v e  members o f  the Board o f  Pardons.
Only Attorney General Ernest Preate, who has since become a lobbyis t  f o r  prisoners i n
general .and l i f e r s  i n  p a r t i c u l a r,  opposed McFadden's request f o r  paro le  f rom h i s
f i rst-deyree murder convict ion. C r i t i c s  o f  the re lease o f  McFadden claimed tha t  the
commutation had n o t  been based o n  " rehab i l i ta t ion"  considerations but  rather was a
reward f o r  McFadden's cooperation w i t h  various law enforcement agencies. McFadden's
previous appl icat ion had been unanimously denied on December 17, 1987.

139. Judiciary Committee Chairman's Report :  " Inves t iga t ion  i n t o  t h e  Paro le .  o f  Robert
Simon; February, 1996. A l s o  see Stewart v .  Pennsylvania Board o f  Probat ion a r i l
Parole, 714, A.2d 502 (Cmw1th.Ct. 1998)



Within a  year,  o n l y  h a l f  o f  inmates who a p p l i e d . f o r  parole  were approved.
Within two years,  two-th i rds o f  applicants would be denied paro le  by the  PBPP!140
Almost h a l f  o f  the  DOC population would soon b e  comprised o f  those e l i g i b l e  f o r
release on parole.141

The prison-indUstrial-complex, already obese as a  r e s u l t  o f  a  "War on Crime"
and a  "War on Drugs", would now become fur ther -bloated by a  c o a l i t i o n  o f  po l i ce ,
prosecutors and lobbyists  f o r  correction entrepreneurs responding t o  the  "Mudman-
McFadden" debacles by launching a  t w o -pronged war  o n  pr isoners ,  a  movement t h a t
sought t o  c u r t a i l  re lease o f  convicts by both j u d i c i a l  review and paro le .

P o l i t i c a l  sent iment  aga ins t  release o f  convicts t h a t  fol lowed t h e  "Mudman"
and,MdFadden episodes h a d  n o t  o n l y  induce i . the  PBPP t o  amend i t s  po l i c i es  so as
to require three  a f f i rmat ive  votes f o r  parole o f  v i o l e n t  offenders,  b u t  had a lso
engendered a  r a s h  o f  s t a t u t o r y  amendiments t o  t h e  P a r o l e  A c t .  G o v e r n o r  Ridge
called a  1995 "Special  Session" o f  the  General Assembly t h a t  resul ted  i n  de le t ion
from the a c t  a  provision o f  i t s  Section 2 1  t h a t  a u t h o r i z e d . t h e  Board o f  Pardons
to parole commuted l i f e r s  i f  t h e  PBPP had refused t o  do so w i th in  t e n  days o f  a
parole date s e t  by t h e  governor.142

The specia l  session a l s o  provided f o r  the  continuous ( e . g . ,  "e lec t ron ic" )
monitoring o f  parolees,  day report ing centers and intensive  supervision units.143

140. DOC "1996  Annual S t a t i s t i c a l  Report" ,  J u l y  1997;  DOC "Recidivism i n  Pennsylvania
State Correct ional  I n s t i t u t i o n s  1995-2000"; Rober t  F laher ty,  Secur i ty  Data Analyst;
October 2002.

141. James Tice ,  Ch ie f  o f  t h e  DOC's Treatment Divs ion,  i s s u e d  a  March 4 , . 1 9 9 7  statement
that  the  number o f  DOC inmates confined beyond t h e i r  minimum sentences was 14 ,168  as
of January, 1997! M o r e  t h a n  8,100 o f  those had been d e n i e p a r o l e  daring 1996! T h e
DOC reported t h a t  o f  i t s  34,537 inmates as o f  DeceMber 3 1 ,  1 9 9 6 ,  6 , 3 1 6  (18.3%) were
parole v i o l a t o r s .  A n  average o f  50% of  parolees released between 1995 through 1998,
inclusive, were returned t o  prison w i t h i n  t h r e e  years as parole  v io la to rs  (supra.  a t
note 140) .

142. The Act  o f  1995, June 1 ,  P. L .  1020, No.  1 6 ,  deletei t . the fol lowing p o r t i o n  o f  Section
21 o f  the  Parole Act ( 6 1  P. S .  §331.21) :

That i f  the  B o a r d  o f  Parole refused t o  parole the  prisoner a t
the expirat ion o f  any minimum term f ixed  b y  the  P a r d o n  Board,
i t  s h a l l  w i th in  ten  days o f  the  date when t h e  minimum e x p i r e l ,
transmit to the Pardon Board a written statement of  the reasons
for re fusa l  t o  parole t h e  prisoner a t  the  exp i ra t ion  o f  t h e
minimum term f i x e d  by the  Pardon Board. T h e r e a f t e r ,  t h e  Pardon
Board may e i t h e r  a c c e p t  the act ion o f  the  B o a r d  o f  Parole ,  o r
order the  immediate  release o f  the  p r i s o n e r  on parole ,  u n d e r
the supervision o f  the  Board o f  Parole.

The Board o f  Parole became t h e  Board o f  Probation and Parole pursuant t o  the  Act o f
1965, December 27,  P. L .  1230,  e f f e c t i v e  July 1 ,  1967.

143. A c t  of.  1995, Noverribet 17 ,  P. L .  1145,  No.  3 7 .
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Subsequent amendments increased t h e  PBPP f rom f i v e  t o  n i n e  members and extended

the mandatory pe r i od  between pa ro le  a p p l i c a t i o n s  f r o m  s i x  months t o  one year.144

"Vic t im impact  educat ion"  beramb mandatory f o r  paro lees.145

A 1 9 9 6  amendment t o  t h e  P a r o l e  A c t  i s  e s p e c i a l l y  i l l u s t r a t i v e  o f  t h e  180-
degree r e v e r s a l  i n  ph i losophy and a c t i o n s  o f  t h e  PBPP f r o m  " r e h a b i l i t a t i o n "  t o
" n a i l  ' em and j a i l  'em."146 U n t i l  19964 t h e  purpose and i n t e n t  o f  t h e  board had

been s t a t e d  i n  Sec t ion  1  o f  t h e  a c t  as :
. .  .  i t  i s  dec la red  t o  be t h e  p u b l i c  p o l i c y  o f  t h i s  Common-
weal th t h a t  persons s u b j e c t  o r  sentenced t o  imprisonment f o r
cr ime s h a l l ,  o n  re lease  there f rom,  b e  s u b j e c t  t o  a  p e r i o d  o f
paro le d u r i n g  wh ich  t h e i r  r e h a b i l i t a t i o n ,  a d j u s t m e n t  and
r e s t o r a t i o n  t o  s o c i a l  and economic l i f e  and a c t i v i t i e s  s h a l l
be a ided and f a c i l i t a t e d  by  guidance and supe rv i s i on  under a
competent and e f f i c i e n t  p a r o l e  a d m i n i s t r a t i o n  .  .  .

The Mudman-and-McFadden-induced 1 9 9 6  amendment t o  Sec t i on  1  p r o v i d e d  t h a t :
. .  .  t h e  Board s h a l l  f i r s t  a n d  foremost  seek t o  p r o t e c t  t h e
safety  o f  t h e  p u b l i c .  I n  a d d i t i o n  t o  t h i s  g o a l ,  t h e  board
s h a l l  address i n p u t  by  c r ime  v i c t i m s  and a s s i s t  i n  t h e  f a i r
admin i s t ra t i on  o f  j u s t i c e  b y  ensur ing t h e  cus tody,  c o n t r o l
and t rea tment  o f  pa ro led  o f f ende rs .

Thus, t h e  PBPP's post4ludman emphasis on " t r a i l  ' e m  and s u r v e i l  ' e a t "  t h a t  wou ld
re tu rn  thousands, i f  n o t  t ens  o f  thousands, o f  paro lees  t o  p r i s o n  f o r  " t e c h n i c a l "
v i o l a t i o n s !

e \

The PBPP's c o n s t r i c t e d  p a r o l e  o f  o n l y  4 ,382 p r i s o n e r s  d u r i n g  1995,147 and
re tu rn  o f  4 ,302  pa ro l e  v i o l a t o r s  d u r i n g  t h a t  per iod148 appears t o  have c rea ted  a
"perpetual  p r i s o n  mach ine ! "  T h i s  "g i ve -and- take"  o p e r a t i o n  by  t h e  DOC/PBPP team
funct ioned comparable t o  a  "pump-back dam" such a s ,  f o r  example ,  t h e  N o r t h f i e l d
Mountain h y d r o e l e c t r i c  dam on t h e  Connect icut  R i v e r  where a  p o r t i o n  o f  t h e  water
released th rough  the  dam's t u r b i n e s  i s  t h e n  pumped b a c k  u p  and  i n t o  t h e  dam t o
again b e  re leased when t h e  demand f o r  e l e c t r i c i t y  i s  h i g h e s t  a n d  t h e r e f o r e  mos t
p r o f i t a b l e .  T h a t  p a r o l e  c o u l d  b e  c o n t r o l l e d  t o  m a i n t a i n  a n d / o r  expand p r i s o n
populat ions c rea ted  a  pe rpe tua l  p r o f i t  machine f o r  a  p r i s o n  i n d u s t r i a l  complex!
By 1 9 9 7  t h e  DOC managed " n e a r l y  12,000 employees, 2 3  p r i s o n s ,  1 5  community c o r -

rec t ions  cen te r s ,  o n e  m o t i v a t i o n a l  boo t  camp, a n d  more t han  34,000 inmates."149
Prisoners had become a  h i g h l y  p r o f i t a b l e  commodity!

144. Ac t  o f  1996, December 18, P.L .  1098, No. 164.
145. Ac t  o f  1998, December 21, P.L .  1077, No. 43.
146. Supra. a t  note 144.
147. Supra. a t  note 140.
148. I d .
149. Introduct ion t o  the DOC's "1996 Annual S ta t i s t i ca l  Report", Ju ly  1997.



Such a n t i - re lease sentiment was n o t  l i m i t e d  t o  Pennsylvania. O n  A p r i l  2 4 ,
1996, P r e s i d e n t  C l i n t o n  s igned t h e  f e d e r a l  "Ant i ter ror ism and E f f e c t i v e  Death
Penalty Act" (AEDPA) and "Prison L i t i g a t i o n  Reform Act" t h a t  dramatical ly  l i m i t e d

inmates' access t o  j u d i c i a l  rev iew o f  the  const i tu t iona l i ty  o f  t h e i r  confinement
as we l l  as t h e i r  treatment,  r e s p e c t i v e l y.  150 F o r  example. t h e  AEDPA reduced t o
one year the  t ime frame f o r  prisoners t o  appeal t h e i r  convict ions t o  the  federa l
judic iary.  Pennsy lvan ia  quickly fol lowed s u i t  w i th  l e g i s l a t i o n  t h a t  imposed t h e
same "t ime bar" on access t o  s t a t e  c o u r t s .  T h e s e  " j u r i s d i c t i o n a l  t ime  bars" t o
jud ic ia l  r e l i e f  etched " l i f e  means death" i n  stone f o r  l i f e r s !

For example, subsequent t o  the  Cast le  opinion,151 dozens o f  l i f e r s  throughout
the DOC had submitted appeals t o  state.and federa l  courts seeking e l i g i b i l i t y  f o r
parole v i a  a  more r a t i o n a l e  j u d i c i a l  i n t e r p r e t a t i o n  o f  t h e  Sentencing Code's
Section 9756.152 T h e y  continued t o  unsuccessfully c l a i m  t h a t  subsect ion  ( c )
pla inly  provided t h a t  a  sentencing court  "may" impose a  term o f  t o t a l  confinement
without the  " r i g h t  t o  parole" only i n  the  case o f  f i r s t -degree murder and summary
offenses. Moreover,  t h e  Code's Sec t ion  9711(k )  e x p l i c i t l y  requ i red  t h a t  those
sentenced t o  "death" must be held i n  "so l i ta ry"  t o t a l  confinement i n  contrast  t o
convicts sentenced t o  " l i f e  imprisonment" pursuant t o  Section 9711. T h i s  implied
that t h e  General  Assembly's choice o f  "may" r a t h e r  than "sha l l " ,  when addressing
the exception f o r  f i r s t -degree murder, intended a  d is t inc t ion  between confinement
for "death" a n d . " l i f e "  w i t h  regard t o  t h a t  " r i g h t  t o  paro le ."

A "modern" l e g i s l a t u r e ,  apparent ly  having recognized t h e  impl ica t ions  o f
Sections 9711(k) and 9756, repealed subsection ( k )  i n  1998153, and amendedSection
9756 i n  2000 so as t o  apply subsection ( c )  on ly  t o  "summary offenses."154 T h e r e -
a f t e r,  t h e  AEDPA's one-year t ime-bar f o r  c o l l a t e r a l  appeals precluded challenges
by l i f e r s  t o  p r i o r  parole- i n e l i g i b l e  interpretat ions o f  t h e i r  sentences!

This "penal colony" m e n t a l i t y  reduced prisoners t o  "property" t h a t  could be
shipped anywhere -  p a r t i c u l a r l y  t o  f o r - p r o f i t  p r i v a t e  pr isons  a t  " s o u t h  sea"
locations such a s  Texas -  without concern by pro f i teers  t h a t  the  jud ic ia ry  would

150. The "Antiterrorism and Effective Death Penalty Act" [1996, A p r i l  24 ,  110 Stat.  1214
(28 U.S.C.A. §2254)) r e i c e d  the time frame from "unlimited" t o  one year during which
a prisoner could seek post-conviction review of his confinement via  a federal habeas
corpus act ion.  T h e  "Prison Litigation Reform Act" ,  a lso  enacted A p r i l  2 4 ,  1996,
dramatically limited prisoner access to federal courts regarding c i v i l  r ights.;  e . g . ,
conditions of confinement.

151. Supra. a t  note-121 and accompanying text .
152.'Supra. a t  note 85 and accompanying text .
153. Act of 1998, December 21, P.L .  1077,'No. 143.
154. Act of 2000, June 22, P.L .  345, No. 41; effective in  60 days.
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provide an escape mechanism pr io r  t o  exp i ra t ion  o f  maximum terms o f  confinement.
The resur rec t ion  o f  t h i s  merchant,slaVe inc l ina t ion  had the  federa l  government's
p o l i t i c a l  and f i n a n c i a l  support!

T t u t h I n - S e n t e n c i n :

An egregious example o f  f e d e r a l  compl ic i ty  i n  t h e  cor rec t ions  i n d u s t r y ' s
pursuit o f  p r o f i t  i s  found i n  the  "Violent  Offender Incarcera t ion  a n d  Tr u t h - I n -
Sentencing Grants Act" (VOI/TIS)155 t h a t  became law two days a f t e r  t h e  AEDPA. The
VOI/TIS author ized a  f i v e - y e a r  program (1996-2000)  o f  a n n u a l  g ran ts ,  t o t a l i n g
b i l l ibns  o f  dol lars ,156 t o  qual i fy ing s ta tes .  T o  q u a l i f y ,  s t a t e s  w e r e  require0.'
to bui ld  and expand correct ional  f a c i l i t i e s  t o  house v i o l e n t  offenders,  b u i l d  and
expand j a i l s ,  design sentences t o  provide s u f f i c i e n t l y  severe  punishment, requ i re
v io lent  offenders t o  serve a  substantial  port ion (85%) o f  sentences imposed, a n d
ensure t h a t  "t ime served b e  t h a t  deemed. necessary t o  protect  the  publ ic .157 T h e
Commonwealth was soon i n  l i n e  f o r  tens o f  mi l l ions o f  do l l a rs  from t h i s  w indfa l l !

Catchall "safety o f  t h e  public" and " f a i r  administrat ion o f  j u s t i c e "  reasons
for denia l  o f  parole  have become rout ine coverups f o r  v i c t i m  opyosit ion, a  pol icy
that denies parole applicants an opportunity t o  challenge the  f a c t u a l  verac i ty  o f
vict im ineut.158'  A s  a  r e s u l t  o f  these r e s t r i c t i v e  parole po l i c i es ,  t h e  number o f
applications received by the  PBPP doubled from 8,953 (2 ,063  o f  which were denied)
during .1990-91 t o  17,512 during 1999-2000 -  o f  which 9,021 were re jected.  By 200Q
the DOC had added t w o  pr isons ( S C I -Laurel Highlands a n d  S C I -Chester) a n d  had
contracted f o r  construction o f  two others i n  r u r a l  F a y e t t e  and Forest counties -

155. A c t  o f  1996, A p r i l  26 ,  11 0  S t a t .  1321-26; 42  U.S.C.A. §§13701 e t  sea.
156. The U.S.  Congress authorizeCii.TrUth-In-Sentencing Grants t o  qual i fy ing s t a t e s  pursuant

to the  following schedule: 1 9 9 6  ($0,997,500,000)
1997 ($1,330,000,000)
1998 ($2,527,000,000)
1999 ($2,660,000,000)
2000 ($2,753,000,000).

•Opponents o f  the  program argued%that i f  Congress f a i l e d  t o  extend Truth- I n -Sentencing
grants beyond 2000, pa r t i c ipa t ing  states  would experience budget d e f i c i t s  r e l a t e d  t o
bloated prison systems. A s  Pennslvania's c u r r e n t  budget crunch i l l u s t r a t e s ,  those
predictions were accurate.

157. Supra.  a t  note 155.  T h e  extremes t o  which
documented i n  the  t r i l o g y  o f  federa l  court
o f  d e n i a l s  o f  parole t o  a  commuted l i f e r .
3714 (January 14; 2004); Mickens-Thomas v .
Mickens Thomas`v Vaughn,  217 F.Supp.2 570

the PBPP app l ied  t h e s e  c r i t e r i a  i s  w e l l
opinions c r i t i c a l  o f  the  PBPP's n ine  years
Mickens-Thomas v .  Vaughn, 3 d  C i r .  No.  0 3 -

Vaughn, 3 2 1  F. 3 d  3 7 4  ( 3 d  C i r .  2 0 0 3 ,  a n d
(M.D.Pa. 2002) .

158. "Crime Vic t ims  A c t " ,  1998,  November 24 ,  P. L .  882 ,  No. 111 ;  1 8  P. S .  §11.101 e t  s e q . ;
also see 61 P. S .  §331 .22 (a ) .  W h e t h e r  t h e  PBPP's re fusa l  t o  disclose the  nature and
content o f  contro l l ing v i c t i m  input denies due process o f  l aw  guaranteed by both the
federal and s ta te  const i tut ions remains t o  be tested.
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bringing t h e  DOC's t o t a l  t o  2 8 !  M o r e o v e r ,  s i n c e  1 9 9 0  t h e  DOC population had
nearly doubled t o  36,816; i t s  budget h a d  t r i p l e d  d u r i n g  t h i s  l a s t  decade o f  the
century t o  V1.17 b i l l i o n !

Meanwhile, commutation's interment  became complete w i t h  a  November, 1 9 9 7
amendment t o  A r t i c l e  I V ,  S e c t i o n  9 ,  o f  t h e  Pennsylvania c o n s t i t u t i o n  t h a t  not
only replaced the  "attorney" member o f  the  Board o f  Pardons w i t h  a  "victim",159
but then required a  unanimous ra ther  than simple majori ty vote  o f  the  f i v e -member
Board f o r  an appl icat ion f o r  commutation o f  a  l i f e  sentence t o  be recommended t o
the governor.  T h i s  d e a t h  k n e l l  f o r  commutation o f  l i f e r s  echoed i n t o  the  next

n"century w i t h  the  f a i l u r e  o f  th ree  members o f  the  Board o f  Pardonsleu t o  have cast
a single vote f o r  commutation o f  a  l i f e r  through 2002! D e s p i t e  a  Pennsylvania
Prison Society challenge i n  the  federa l  courts t o  re t roact ive  appl icat ion o f  t h i s
amendment, 161 re incarnat ion o f  commutation appears as a  long shot a t  best .

Post-Mortem:

And s o  t h e  t w e n t y - f i r s t  century  begins w i th  Pennsylvania having c a s t  d i c e
comprised o f  commutation a n d  p a r o l e ,  o n l y  t o  have  them come u p  "snake eyes!"
Commutation i s  e x t i n c t  a n d  parolees a r e  an endangered species!  P r i s o n e r s  have
become commodities, p r o f i t s  f rom whom dr ive  a  glutinous prison-induStrial-complex
that d ic ta tes  penal and parole processes and procedures. Analogous t o  "The China
Syndrome", a n  example o f  a n  i r r e s i s t i b l e  force run rampant, pr isons have become
the s t e e l  and concrete Chernobyls o f  s o c i a l  n u c l e a r  waste.  I g n o r a n c e  i n  soc ia l
science o f  those who have c r e a t e d  and a re  implementing mandatory-sentence, n o -
commutation, and a n t i -parole  po l ic ies  and pract ices a r e  one wi th  the  blindness o f
Chernobyl technicians t o  know the  l i m i t s  o f  t h e i r  knowledge. B o t h  have acted as
though we can go on mortgaging our  fu tu re  forever!  A s  the  numbers o f  e lder ly  and
i l l  prisoners continue t o  mushroom, along w i t h  inherent geometrically progressing
costs o f  confinement and treatment,  t h e  fu tu re  f o r  Pennsylvania becomes NOW! *

159. Pr ior  t o  th is  1997 amendment, t h e  Board of Pardons was comprised of  the Lieutenant
Governor as the chairperson, Attorney General, a  psychologist, a  penologist and an
attorney. T h e  amendment replaced the penolgist with a "corrections expert" and t h e
attorney with a "crime victim."

160. Lieutenant Governor Mark Schweiker, Attorney General Michael Fisher and "penologist"
Richard GiOdott i .

161. Pennsylvania Prison Society v.  Schweiker, C.A. No. 1:97-CV-1731 (U.S. Distr ic t  Court,
M.D.Pa.). T h i s  appeal has, t o  date, withstood summary judgment.

* T h e  author i s  currently incarcerated a t  the  DOC's State Correctional Institution a t
Huntingdon pwamant to  a sentence o f  l i f e  imprisonment imposed during 1966.
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